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madeThe act wasthereof.”tried,could first and the trialbe before
to itssuits, provisionssubjectand this case wastoapplicable pending

theofthe objectsat the one ofevidentlyIt wasSeptember term.
un-of suitsto the removalact a the evil of tardyforprovide remedy

manycourt asa insuit the stateder the former law. After keeping
thepreparation,terms as the toplaintiff costlyandpossible, putting

intoretreat thetrial,could,defendant at the last moment before
hisofthe exhaustionfederal court for the of completingpurpose
Ifand delay.and intolerableopponent, by expensedefeating justice

fact,incan,hethe to at time beforesame course is now him anyopen
A caseunabated.trial,be forced the evil remains substantiallyto

afact, motionin at which it is continued oncannot, be tried at a term
heldwitness,on the of a or other impedimentabsencegrounded any

court to be for a continuance.by the cause
mis-of theact in1875, suppressionThe of construed reasonably

aimed, theat the of former law is requireschief which alteration the
incan,to at at the causebe filed before or the term whichpetition

tried, term at which the par-of be first firstlaw,contemplation —the
ties, there, are notcourt, being pre-bound to bein orbeing legally

Each thenvented, from to trial. partythe law ofby procedure, going
alla tohas reasonable remove the cause before employingopportunity

to avail himself in theof which he be abledelay maythe means of
law, and the mani-state the of thecourt. defect formerConsidering

not dutyof act of we think it was the1875,fest remedial thepurpose
case, thecourt, Septemberof in this to the afteraccept petitionthe

law,so far as of thewhich, dependedterm at the state the cause upon
it could been tried. The is overruled.exceptionhave

II. of it does not set forthbad,The waiver is becausereplication
afacts that constitute waiver.

substance,it in abad, is,III. The of isfraud becausereplication
in the contract onbill for the reformation of writtenaskingequity,

A and enforcewhich the suit is of law construemaycourtbrought.
as or aside if there bestands,the instrument it set itmay altogether
; made,itcause but it cannot an alteration of to beadequate compel

168;nor annul a of it Adams Pres­part Eq.and enforce the rest.
19;v. 12 Met. 51.Hawkins, Hildreth, 49,cott N. H. 5Butler v.

Demurrer sustained.
Stanley, sit.J., did not

Gorman.State v.

in houseale sale hisforEvidence, show the defendanttending keptto that
spirituousat whethertime, liquor,a certain is on thecompetent question

sale.which he fortime,there at the same waskept kept



78 v.GOYE YARRELL. [Belknap,

Indictment, for keeping spirituous for sale.liquor Officers who
had searched the defendant’s house, testified that in itthey found
a bar,counter like a a of two of a ofjug whiskey, barrel alejugs gin,
on adraught, pitcher and two ale,pails andcontaining two tumblers
with the froth them;of ale fresh upon defendant,and that the who
was with two other mensitting near the at search,bar timethe of the

officers,said to the catehed me fair.” The defendant—“You’ve
to theexcepted admission of that of the evidence topart relating ale.

G. W. for the defendant.Burleigh,

The Solicitor, for the state.

Sawyer, J. evidence,The totending show that the defendant kept
house,the fermented for inliquor sale his was on the ques-competent

tion whether the whichspirituous liquor, he there at the samekept
time, was for sale.kept State v. N.LaPage, 245,57 H. 305.287,301,

Exception overruled.
J., did not sit.Allen,

Pr.,Gove v. Trs.,Ins. andVarrell, Co., Claimant.Varrell,

A claim for cannot beunliquidated damages attached trustee process,theby
but if the aredamages beforetheliquidated of the trustee’staking deposi-
tion, the sum will be held theagreed by moneyattachment as of the de-
fendant in the trustee’s hands at timethe of the of histaking deposition.

1,1876, the trustees insured theMay defendant in their forcompany
1350, on Onpersonal property. month,the twentieth of the same a

the was Onof burned. the lossproperty the wasportion twenty-fifth,
atthe Theby parties writ was made and onadjusted served1241.25.

twentieth, after the loss.the Yarrell claimed the asmoney assignee,
no of it.but proved assignment

Hibbard, for the plaintiff.

defendant.Gale, for the

J.Bingham, rightThe of the defendant, in the hands of the trustees
the time of the service of the writ,at was a claim for dam­unliquidated

and not bywas attachable the trustee v.McKean Turn­ages, process.
45 N. 203. TheH. trustees must beer, unless candischarged, they

on the thatchargedbe theground theparties adjusted damages be­
them before the taking of' the deposition.tween Prior to the passage


