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would be more likely to have neglected the performance of their duties
upon the particular occasion in question. The discussion was not
maintained upon the ground of any peculiar circumstances of the case,
but upon the broad principle, that ¢ where a person is charged with
negligently doing or omitting an act, and the evidence is conflicting,
it may be competent to show that he had performed or omitted the
same act in the same way before, as tending to show that he did or
omitted the act at the time in question;” and it is said by the court
(SapeeNT, C. J.)—“ It would seem to be axiomatic, that a man is more
likely to do or not to do a thing, or to do it or not to do it in a particu-
lar way, as he is in the habit of doing or not doing it.” And see Ashe
v. Derosset, 8 Jones (N. C.) 240; Fuller v. Nougatuck R. R. Co.,
21 Conn. 557 ; Hine v. Pomeroy, 89 Vt. 211 ; Kinne v. Ford, 52 Barb.
194 ; Robinson v. Fitchburg Railroad, T Gray 95; State v. Knapp,
45 N. H. 148, 156 ; State v. LaPage, 57 N. H. 245, 295 ; Lothrop v.
Greenfield Ins. Co., 2 Allen 82; Grand Trunk Railway v. Rich-
ardson, 91 U. 8. 454, 470. :

It was competent to submit to the jury the question, whether the
letter written by the defendants’ clerk to the plaintiff’s counsel was
an offer of compromise, or an admission of a material fact— Bartlett
v. Hoyt, 33 N. H. 165, Field v. Tenney, 47 N. H. 518, 521, 522;
and we can see no error in the instructions upon this point. The evi-
dence concerning the instructions given the writer of the letter by the
defendants was admissible, as tending to show the intention which
governed their action in writing the letter, and whether it was intend-
ed as an admission, or as an offer to compromise. Graves v. Graves,
45 N. H. 323 ; Hule v. Taylor, 45 N. H. 405; 1 Greenl. Ev.,s. 277.
A principal is not bound by the unauthorized admissions of his agent,
if others have not been misled thereby.

Judgment on the verdict.
SraNLeY and BiNgrAM, JJ., did not sit.

Brooxs & a. v. HOWLAND § a.

Equity may enjoin the execution, by a collector, of his deed of land sold for
taxes, where the proceedings, apparently legal and valid, but in fact based
upon an illegal assessment, create a cloud upon the title.

Iv Bquiry. The plaintiffs allege that the defendant Howland, as
tax collector, sold their land for taxes to the defendant Oakes, and
caused an account of the sale to be recorded ; that the sale was illegal
and void, ¢ for reasons apparent upon the facts and records’ stated
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and referred to in the bill. The plaintiffs, claiming that the sale and
record thereof constitute a cloud upon their title, pray for a decree
that the sale is void ; that the defendant Howland be required to make
a legal application of money paid by the plaintiffs to him for taxes, as
stated in the bill, in such way as to discharge their lands thus sold
from any tax lien ; that he be restrained from giving Oakes a deed of
the property, and that Oakes be restrained from receiving the same,
and for general relief.

The defendants demurred, alleging that the plaintiffs have not, by
their bill, stated any grounds for equitable relief; that they have a
plain and adequate remedy at law ; and that the bill is multifarious.

Ladd and Batchellor, for the plaintiffs.
Bingham & Mitchell and Carpenter, for the defendants.

Foster, J. The plaintiffs’ suggestions in their prayer, as to the
modus operandi of relief, are neither more nor less than an applica-
tion for one substantive thing, namely, a decree of invalidity of the
sale, with appropriate injunctions for giving effect to such decree;
and to this end both defendants are necessarily made parties to the
bill. It is not multifarious, and there is no misjoinder of parties.
Bell v. Woodward, 42 N. H. 190.

The demurrer confesses that the plaintiffs have paid all the taxes
assessed upon them, whether legally assessed or not. Payment of a
tax by the owner is an absolute defeat and termination of any statutory
power to sell. Cooley on Taxation 822, and cases cited.

But the plaintiffs seek equitable relief, because they are unable to
discover any other plain and adequate remedy for the removal of the
cloud which a sale, fair and regular upon its face, but illegal in fact,
has cast upon their title. They fear that, in case the purchaser should
refrain for a long time from any such attempt to disturb their posses-
sion as would entitle them, by resistance thereto, to defeat his claim
in proceedings at law, the death of witnesses, loss of papers, or other
casualties occurring, might render the proof of their title difficult, if
not impossible, and so they may ultimately be deprived of their prop-
erty. And we are of the opinion that they are centitled to the relief
sought, and that the demurrer should be overruled.

A court of equity may as well enjoin the execution of a collector’s
deed, as decree its cancellation. Cooley on Taxation, ss. 542, 543.
The jurisdiction of equity is maintained to the fullest extent for the
purpose of setting aside conveyances, apparently fair and legal, but
tainted in fact with illegality. The principles of equity jurisprudence
are not merely remedial, but preventive of injustice. Although equity
may not interfere to cancel a deed or other instrument, the illegality
or invalidity of which is so apparent upon its face that the instrument
is incapable of casting a shadow upon one’s right or ftitle, it is quite
otherwise where, by reason of the concealment of its defects, the deed
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or other instrument may be applied to improper purposes and used for
the promotion of vexatious litigation. 2 Story Eq. Jur., ss. 700, 700 a.;
Snell’s Principles of Bquity 498, 502.

A party who holds a tax certificate to land, and resists an applica-
tion to have it cancelled, as a cloud upon the rightful title, cannot
well say that he does not set up a claim under it. Dean v. Madison,
9 Wis. 402

Courts of equity will not restrain the collection of a tax illegally
assessed, in a case where the party has a plain and adequate remedy
at law. Brown v. Concord, 56 N. H. 875. And where the tax is
assessed as a personal charge, or against personal property, the rem-
edy at law is presumably adequate. If the tax is illegal, and the party
makes payment, he is entitled to recover back the amount (Cooley on
Taxation, s. 588 ; Savings Bank v. Portsmouth, 52 N. H. 17 ; Brewer
v. Springfield, 97 Mass. 152) ; but where the effect of the sale of realty
ig to cast a cloud upon the title, equity will interfere to prevent it.
Dillon Mun. Corp., ss. 787, 788; Cooley on Taxation, s. 536 ;. Brown
v. Concord, 56 N. H. 875, 384 ; Hamnewinkle v. Georgetown, 15
‘Wall. 547 ; High on Inj., ss. 269, 272, 367, 368 ; Key v. Munsell, 19
Towa 805. The case of Norton v. City of Boston, 119 Mass. 194,
cited by the defendants, seems to have been controlled by considera-
tions of the limited jurisdiction of equity in such matters, as declared
by the court in Loud v. Charlestown, 99 Mass. 208, referring to Mass.
Gen. St., ¢. 12, s. 42, with the additional remark,—If the legisla-
ture had intended to give parties further remedies in equity in respect
to taxation, they would have been likely to make express provisions
on the subject, with proper limitations.”

Demurrer overruled.
Sawyer and BiveraM, JJ., did not sit.

Frerro v. HougHTON.

The running of the limitation of the time allowed for securing a mechanics’
lien by attachment, under Gen. St., ¢. 125, s. 12, is not suspended by the
lienee’s breach of contract causing the liemor to abandon his work and

never resume it.

Assumpsir, to secure 2 lien. Facts found by the court, who reserved
the question, whether, under Gen. St., ¢. 125, ss. 11 and 12, and Laws
of 1868, ¢. 1, s. 88, the plaintiff’s sixty days lien, for labor performed
and materials furnished for erecting the defendant’s building, had ex-
pired. The last labor was performed and the last materials were fur-
nished more than sixty days before the attachment. The plaintiff




