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would be more to havelikely neglected the their dutiesofperformance
theupon particular occasion in question. The discussion was not

maintained the ofupon ground any peculiar case,of thecircumstances
but the broadupon thatprinciple, “where a is withperson charged

ornegligently act,andoing omitting and the evidence is conflicting,
it be to show thatmay competent he had performed or omitted the

insame act the same way asbefore, to show that he did ortending
act atomitted the the time in questionand it is said the courtby

C. It(Sargent, J.) would seem to be axiomatic, that a man is more—“
to do or not to do a orlikely to do it orthing, not to do it in a particu­

lar as he is in the habit ofway, or notdoing it.” AsheAnd seedoing
Derosset, 240;v. 8 Jones (N. C.) Fuller v. R. R.Naugatuck Co.,

557;21 Conn. Hine v. Pomeroy, 211;39 Vt. Kinne v. 52 Barb.Ford,­
;194­ Robinson v. Fitchburg Railroad, ;7 95­ State v.Gray Knapp,

295;;45 N. H. 156­148, State v. 57 N. H. v.LaPage, 245, Lothrop­
2Co., 82;Ins. Allen Grand Trunk v.Railway Rich­Greenfield

91 U. S.ardson, 454, 470.

It was tocompetent submit to the thejury whetherquestion, the
written theletter defendants’ clerkby to the counsel wasplaintiff’s

ofan offer or ancompromise, admission of a material fact—Bartlett
Hoyt, 33 N. H. Field165, v. Tenney, 522;47 N. H. 513, 521,v.

and can see no error inwe the instructions this evi­upon Thepoint.
dence the instructionsconcerning given the writer of the letter theby

admissible,defendants was as totending show the intention which
their action in thegoverned writing letter, and itwhether was intend­

admission,as an or as aned offer to compromise. Graves v. Graves,
323;H. Hale 405;45 N. v. 45 N. H.Taylor, 1 Ev., s.Greenl. 277.

isA not bound by theprincipal unauthorized admissions of his agent,
have notif others been misled thereby.

Judgment on the verdict.
Stanley and didBingham, JJ., not sit.

a. a.Brooks Howlandv. &&

aexecution, collector,the' of his of landmay enjoin by deed sold forEquity
the and but intaxes, proceedings, legal valid,where fact basedapparently

create a cloud the title.illegal assessment, uponanupon

Equity. The that theplaintiffs Howland,In defendant asallege
sold their forcollector, Oakes,land taxes to the defendant andtax

recorded;account of the sale to thatan be the sale was illegalcaused
“ for reasons the and records”apparent facts statedvoid, uponand
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referred,and salethat the andto in claimingthe bill. The plaintiffs,
title,record for a decreetheir praythereof constitute a cloud upon

that tovoid;the he makerequiredsale is that Howlandthe defendant
a to him for astaxes,legal of theapplication money by plaintiffspaid
stated in their lands thus soldthe inbill, dischargesuch as toway
from from Oakes a deed oflien;tax thatany givinghe be restrained
the from the same,receivingand that Oakes be restrainedproperty,
and for general relief.

not,The the havedemurred,defendants that plaintiffs byalleging
relief;their bill, that have atheystated forany grounds equitable

and the bill isplain law; that multifarious.at andadequate remedy

Ladd and for theBatchellor, plaintiffs.

Carpenter,Mitchell and forBingham the defendants.&

Foster, J. in as toThe their theplaintiffs’ suggestions prayer,
operandimodus anrelief,of are neither nor less than applica-more

tion for one a ofsubstantive decree of thething, namely, invalidity
sale, decree;with for effect to suchappropriate injunctions giving
and to this end toboth defendants are made thenecessarily parties

It isbill. not and there is no ofmultifarious, misjoinder parties.
Woodward,Bell v. 42 N. H. 190.

The demurrer confesses that the all thehave taxesplaintiffs paid
them,assessed whether assessed or not. of aupon legally Payment

tax the owner is an absolute defeat andby anytermination of statutory
to sell. 322,on Taxation and cases cited.power Cooley

But the seek arerelief, because unable toplaintiffs equitable they
discover other and for the removal ofany plain theadequate remedy

sale, face,cloud which a fair but in fact,and itsregular upon illegal
that,has cast their title. fear in the shouldupon They case purchaser

anyrefrain for a time from such to disturb theirlong attempt posses-
thereto,them,sion as would entitle defeat his claimresistance toby

in witnesses,at of orlaw, the death loss of otherproceedings papers,
casualties difficult,render the of their title ifoccurring, proofmight
not and so of theirimpossible, bethey may ultimately deprived prop-

And we are of that to theerty. the are entitled reliefopinion they
and that the demurrer should be overruled.sought,

A court of as the of awell execution collector’sequity may enjoin
as itsdeed, Taxation, 542,decree cancellation. on ss. 643.Cooley

The of is maintained to the fullest extent forjurisdiction equity the
of fair andsetting conveyances,aside butpurpose apparently legal,

tainted in fact with Theillegality. jurisprudenceofprinciples equity
remedial,are not butmerely preventive injustice. Althoughof equity

instrument,not interfere to a deed or other themay cancel illegality
or of which is so its face that the instrumentinvalidity apparent upon

title,is of a or it is quiteshadow one’sincapable casting upon right
defects,reason of the of its thewhere, byotherwise concealment deed
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forusedandor other instrument tomay purposesbe applied improper
a.;700, 7002 ss.Jur.,the ofpromotion Eq.vexatious litigation. Story

498, 502.Snell’s ofPrinciples Equity
applica-anA a to andparty land,who holds tax certificate resists
cannottitle,cancelled,tion to have it as a cloud theupon rightful

Madison,that v.well he does not a claim under it. Deansay set up
9 Wis. 402.

illegallyof of a taxCourts will not restrain the collectionequity
remedyin hasassessed, a case where the a andplain adequateparty

istaxH. theat law. Brown v. 56 N. And whereConcord, 375.
the rem­as aassessed orpersonal charge, against personal property,
the partyat is If andlaw the tax isedy illegal,presumably adequate.

onmakes he is to recover back the amountpayment, (Cooleyentitled
; Brewer;s. v. 17­Taxation, Portsmouth,538­ Bank 52 N. H.Savings

; of realtyv. Mass. of the sale97 but where the effectSpringfield, 152)
it.a totitle,is to cast cloud will interfereupon equity preventthe

;738; BrownDillon Mun. ss. s. 536737, Cooley Taxation,onCorp.,
15384; v.Concord,v. 56 N. H. Hannewinkle375, Georgetown,

Munsell,; 368; 19272, v.367, KeyWall. 547­ on 269,ss.High Inj.,
194,v. Mass.Boston,305. case of 119CityIowa The Norton of

the to have considera­by defendants, seems been controlled bycited
as declaredmatters,tions of the limited of in suchjurisdiction equity

toCharlestown, 99 Mass.208,the court in Loud v. Mass.by referring
the12, remark, legisla­c. s.St., 42,Gen. with the additional —“If

in respectinture had intended to further remediesgive equityparties
taxation, would been makelikely provisionsto have tothey express

limitations.”on the withsubject, proper
overruled.Demurrer

Sawyer Bingham, did not sit.JJ.,and

Houghton.Freeto v.

for a mechanics’securingthe limitation of the time allowedofrunningThe
12,under is not theattachment, St., 125, byc. s. suspendedGen.bylien

the lienor to abandon his work andcausingof contractlienee’sbreach
resumeit.never

court,a the who reservedlien. Facts foundAssumpsit, byto secure
12,ss. 11 and Lawswhether, St., 125,c. andunder Gen.question,the

forlien,the labor38, plaintiff’s sixty days performedc. s.1868, 1,of
hadthe ex-building,for defendant’serectingmaterials furnishedand

last were fur-was and the materialsThe labor performedlastpired.
The plaintiffattachment.sixtymore than before thedaysnished


