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Littleton N. Tr.Bank v. P. & andRailroad,O. Thom,

The station agent of a railroad in a suit iscorporation, it, chargeableagainst
as trustee for from and formoney collected the sale of ticketspassenger
freight carriage.

Foreign Attachment. The trustee is one of ofthe station agents
the defendant in incorporation, and his moneydiscloseddeposition
his hands at the time of writ,service of the andplaintiffs’ subsequently,
received himby from the sale of tickets and forpassenger freight.
The question is on his as such trustee.liability

Bingham Mitchell, for the plaintiff.8f

W. H. for theHeywood, trustee.8f

Allen, J. The is astation notagent constituent of thepart corpora­
tion. He is a servant, in aand, limited sense, an of thatagent body,
with special duties him,to andassigned having no general authority.
He has no discretion in the disbursement of him,money received by

to itexcept topay order,the or on itscorporation and in ofdefault
such payment may be sued for its recovery. One railroad bemay
held as trustee of railroad,another for moneys collected from freight
and passengers v. B. C. M. R. R., and B. M. R. R.,—Smith & &

33Trs., ;N. H. 337­ and no reason appears anwhy individual, collect­
suching for amoneys railroad, should not as well be made liable as

its trustee.
Trustee chargeable.

Sawyer and Bingham, JJ., did not sit.

coös.

a.Carter v. Thurston &

The of anavigability stream, for the of it withinpurpose thebringing de-.
nomination of a river orpublic does nothighway, the modedepend upon

whichby commerce is conducted it, as whetherupon by steamers, or sail-
ing vessels, or orboats, rafts, nor theupon difficulties attending naviga-

;tion it depends theupon question, whether the river in its natural state
is such that it aaffords channel for useful commerce.

A aperson, properly using it,streampublic by floating logs upon is not
at commonlaw toresponsible a riparian forproprietor damages occasioned

theby land,of on hisstranding logs if the owner or driver of the logs has
used reasonableevery effort to retain them the stream.within
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the ownerIf the fault ofbecomelogs accident,thus stranded and withoutby
or driver, riparian proprietor,land thehe enter the ofmay lawfully upon

unnecessarynofor the logs, doingof and hisremovingpurpose reclaiming
thetodamage. If, unnecessary injuryhereclamation,such inflictsin

land-owner, he will be therefor.responsible
witness,A asstate hisvalue, opinionwith the and its maylandacquainted

over it.to the of logsamount of occasioned theby haulingdamage

The defend-Trespass, a referee.quare clausum. Facts found by
ofants, largewith aservants, quantitytheir in drivingwere engaged

river at the mouthdownlogs Stream,Clear and into Androscoggin
of Clear Stream.

and isstream,The theplaintiff’s land is situated on both sides of
all under a half above thecultivation. It is located about a mile and

stream,mouth of the Ber-of the the landand about miles beloweight
lin Co., defendants,Mills from underwhich the timber was cut theby
a of thecontract with defendants,the Thecompany. by permission

in theused their dams for the ofcompany, assisting drivingpurpose
Clear in of freshetslogs. Stream has been used in the timesspring,

and water, more or less for thehigh the lastduring thirty-five years,
of in driv-purpose While the defendants woredriving logs. engaged

the causeding formed on whichlogs, thejams plaintiff’s premises,
some two hundred to run out and theupon plaintiff’slogs lodge
meadow, where both sideswere scattered over several acresthey upon

stream,of the rods.from back twentythe banks aboutextending
The defendants unartried to and to break the but wereprevent jams,

toble allkeep the within the banks. The removedlogs defendants
the from the meanslogs premises, the sameplaintiff’s hauling by
of oxen to the banks of the stream and them in. Therolling

“usual method of stranded is andreclaiming logs by sacking” rolling
inthem with men, which would much than thethe lessinjure grass

referee,use of oxen. trialUpon the before the the was per-plaintiff
mitted, the defendants’ ofagainst to show that the use theobjection,
water, by water,the of the dams and the andshutting gates holding
then it in unusualdischarging below,the drivesquantities upon
forced the outlogs theupon plaintiff’s meadow.

The plaintiff was to inpermitted much,how his histestify opinion,
meadow was lessened in value off the To this evi-by drawing logs.
dence the defendants excepted.

The referee awarded for thedamages and the court orderedplaintiff,
judgment upon the to which thereport, defendants excepted.

Aldrich Parsons and Shurtleff, for the plaintiff.&

Jordan,Drew for theRay, defendants.

has been a publicClear Stream forhighway thirty-five years, suita-
in for inble size and timescapacity floating logs of freshet and high



water, which occur, fall; words,in other it is aandusually, spring
floatable stream or andat theriver, rightcertain seasons of the year,
in the public exists tostream, also,not use the but itsto banksonly

boats,float rafts, or of agriculture.for the trade andlogs, purposes
150;v. 9;Brown 42Chadbourne, 31 Knox Me.Chaloner,Me. v.

Lord,v. 552; 1,Treat 42 53-58,Me. on andc. ss.Angell Highways,
cited;authorities Olio,v. Stuart 565.Can.)Boissinault (Low.

The plaintiff no detain,had lien or to the defendants’upon, right
No lien orlogs. of is in theright Althoughdetention set cause.up

the defendants men land to breakkept stationed thealong plaintiff’s
ofjams still, stream, andlogs, by reason of the crookedness of the

more formespecially reason of the wouldby plaintiff’s bridge, jams
“there; and tothe that unablereport shows the defendants were

all the within river had thekeep the banks.” The defendantslogs
toright and haul togo the off with oxen or It is absurdhorses.logs

claim that they were bound to lift andemploy carrymen toenough
two hundred acres of thespruce scattered over three or fourlogs,
plaintiff’s land the stream.of them rods tomany(and twenty away),

removal,They adopted the most and ofpracticable methodexpeditious
and one less to than to allowaltogether the himselfinjurious plaintiff
them to onlay his until offgrass bycould be earnedground they

freshet,hand. This theand the ofescape logs upontwo hundred
land, were unusual andplaintiff’s occurrences, andextraordinary gave

the defendants rightthe to make use of and extraor-unusual, perhaps
means reclaimto theirdinary, property.

questionThe the to forby client,counsel theirput plaintiff’s calling
his the of Theopinion touching question wasdamages, incompetent.

in the in of-testimony put to the use the damsby plaintiff, regard
farm,above the plaintiff’s was also noIt hadincompetent. possible

bearing upon tried, wit,the issue to or'whether not the defendants
;broke and entered the aunlawfully plaintiff’s close and it liad direct

totendency the referee the It was ad-prejudice against defendants.
mitted, on the that the use of dams was ofground defendants’ the
itself when, out,unlawful^as the asagainst beforeplaintiff, pointed
the law is the other way. The should be set aside because ofreport
the admission of istestimony, unless the court ofincompetent opin-
ion that the defendants are entitled to a in their favor.judgment

Foster, J. The of the use in riversright public American and
streams not their independs, upon the technical sense ofnavigability,

term, asthe the commondefined law on the Sea Shoreby 3,(Hall
13;4, Attorney-General 4 M.Chambers,v. DeG. & G. 206—the ebb

ofand flow the is not the but theirtest),tide for tradeupon capacity
not,and business. is aspublicThe easement was formerly inferred

courts v. 3 N. H.Willson, 321,ourby founded325), upon(Scott
streamAny capableor ofusage, custom, prescription. being gener­

and for some trade,useful of and theally commonly purpose transpor­
of steamers,tation or orsailing vessels,whetherproperty, by oar-boats,
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(k thatshowthe refereeThe foundrafts, byis a stream. factspublic
everytimesnaturally at somelogsClear is ofcapable floatingStream

and sub­reasonablyitextent, and that isand to a considerableyear,
It is there­to that kind of navigation.the forpublicusefulstantially

III;II,cap. I,Maris,Lord De Jurefore a Hale’spublic highway.
57;Banne, Highways,onRoyal Fishery in the River Davies Angell­

2Smith,4-14;53-75; Wadsworth v.ss. Hall on the Sea Shore
Sanborne,9;278; Moore v.Chadbourne,Fairf. Brown v. 31 Me.
344; The21519;2 v. Pick.Corp.,Mich. Rowe Granite Bridge

54442; Co.,Montello, 20 Wall. v.430, Thompson Androscoggin
545,N. H. 549.548,

in a rea­streamdefendants, therefore, had the to use therightThe
reason­is amariner for their Whatfloatingsonable'and proper logs.

“ shuttingIfable must a of conditions.depend uponuse variety
unusualit inwater,anddown the the andgates holding discharging

of theusebelow,”the drives was an unreasonablequantities upon
“stream, theuponthis unreasonable conduct forced the outand logs

meadow,” damagefor tirothe defendants are responsibleplaintiff’s
ofconcerning the userThe the manner ofthus occasioned. evidence

But,if castthe dams was received. the were uponproperly logs
stream,reason of an use butthe shore not of theby improper

notaredefendants, theyaccident and without fault of theby any
SivYat common law for the thus occasioned.responsible damage

'will, •an­hasrivers,as well as our asstreams, larger experience
waters,shown, from their theirversally and the rush ofwindings
shore;freshets,in thetimes of castespecially floating logs upon

soand banks. And the of theright and of the defendantspublic
the use of this stream for the involvesof theirpurpose floating logs,
the of the land theof owners forright going upon riparian purpose

that Such inci­of the have ashore.reclaiming logs may been washed
dental neither nornecessity diminishes theenlarges capacity^natural

sense,the in a char­stream,of nor in itslegal affectsany way public
acter. This of and the samepursuit reclamation restsright upon

that intonatural as which of cattle toright permits the owner pursue
an field and recover his beasts from theadjoining straying highway;

in the andbut of his cattle or his the ownerpursuit recovery logs,
must do no orunnecessary and is excessdamage, responsible-for any

/of his Thisabuse of stranded is a com­right. right reclaiming logs
mon law a naturalright, right, incident to the ofright navigation.

; ;Hall on Sea 43­ Mayorthe Shore Phear on of 52­WaterRights of
Q. ;v. Brooke,Colchester B. 339­ B. C. M. Rail­7 Eaton v. The &

; 449;road, 504, Collins,51 N. H. 530­ 53 N. H. 442,Brown v.
Thompson 558;v. H.Co., 545, Lord,54 N. Treat v.Androscoggin

563;42 Me. v. 5 223­:Judd, Vt. Forster v. JuniataRogers Bridge
Co., 16 Pa. St. 393.

Whether the would have the to enter the de-plaintiff right upon
fendants’ land to hisrecover there alogs, wrongfully placed through

or unreasonable usenegligent of the stream v. Stratton Mills,(Hoit
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a54 N. H. N. H. is116; question53109, Aldrich v. Wright, 398),
werenot that damagesraised the case. does not anyItby appear

orgiven claimed for a wrongful entry.
wassustainedThe of the amount ofplaintiff’s damageopinion

the value of prop­received inproperly concerningevidence. Opinions
onto give opinionsare admissible from witnesses founderty qualified

histo opinionthe It was for the plaintiff expresssubject. competent
afterandinvasion, immediatelyof the of itsvalue his land beforejust

thebythe removal an obtainedof the and tologs, express opinion
railroadland is taken forarithmetical of subtraction. Whereprocess

statemayits valuewith the land andpurposes, witnesses acquainted
andsametakingtheir value theas to its beforeopinions immediately

landto theof donethereafter, and the amountimmediately damages
v.28; Sherwoodby Railroad,such 20 Minn.taking. Curtis v.

21 Minn. 127.Railroad,
ac-the bestThe fromamount of the could be ascertaineddamages

circumstances, conveyedhavecessible evidence. In a view wouldthe
witnesses, derivedbut an ofunsatisfactory impression. Opinions

thefromevidence, when,from inobservation, are admissiblealways
can benatuie of the under no better evidencesubject investigation,

cited.241,obtained. 56 N. H. and casesHardy Merrill, 227,v.

Exceptions overruled.
Bingham, sit.J., did not

Improvement Company.Thompson Androscoggin Riverv. The

orIn that which expressed,from isgrants state, passes exceptthe nothing
thein effect tointendment,which is order to givematter of necessary

manifest intention of the grant.
;The a natural aquatic highwayare entitled to the reasonable use ofpublic

tothereby, compensarand if a owner is he is not entitledriparian injured
tion.

A within a limited loca-of to makelegislative grant authority improvements
river,ation the of the of doespurpose publicfor facilitating navigation

outsidenot, confer the to affectimplication, injuriously propertyby power
location, without therefor.making compensationthe

an will bind the his declarationsprincipal,the acts of agentWhenever
in to ahim, regardwill also bind if madethe subject-matterrespecting

in he is then engaged.whichtransaction

of the plaintiff’soccasioned theCase, flowingto recover damages by
dams. Yer-river, below the defendants’the Androscogginland on


