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madebevendor,it in tlie control of should notplaintiffs, finding tlie
circumstances,to suffer for tlie ofdefendant’s None theneglect.

ofdeliverywhich the law makes an to the requiringruleexception
im-norpossession, bulkyexist in this notcase. The wasproperty

the trademovable. It was not at such a from ofdistance tlie place
hisnot,that tlie assertedbydefendant could haveordinary diligence,

title and taken circum-before the suchpossession plaintiffs. Under
stances the title is the one.plaintiffs’ better

plaintiffs.theJudgment for
C.Doe, J., Bingham, J.,and did not sit.

ROCKINGHAM, AUGUST, 1877.*

a.v.Moore Kidder &

The oflevy which,an for anexecution amount reasonby of accident or mis-
istake, isexcessive, not in all cases void.necessarily wholly

Entry.Writ oe in N.55 H.(Reported The claimed488.) plaintiff
under a deed from one TheDowning. defendants claimed under the

of anlevy execution issued aupon recovered themjudgment by
against in a suit in inDowning which the land wasequity, attached
after the deed from wasDowning delivered, and before it was re-
corded. the writ in that theBy suit, officer was commanded to attach

to theproperty amount of $2,000. The attachment was general, —of
all the real ofestate in the town. landDowning The levied upon
was atappraised $2,110,=2,053.82, amountthe of the judgment,
-(-$56.68, the costs of the Atlevy. the trial of this case term,(Jan.

the1876) that theplaintiff contended lien the attachmentacquired by
not $2,000.could exceed court, proThe ordered aforma, verdict for

term,the defendants. At the 1876, it(adjourned) wasAugust decided
accordance with Searle v. SB Me. that(in Preston, the attach-214)

ment was not limited valid;to and that$2,000, the waslevy and
wasjudgment ordered verdict.on the The plaintiff moved for a re-

hearing.

Hatch and Wood, for the plaintiff.

C. R. Morrison and for theSmall, defendants.

* J., satClark, in none of the cases decided at Augustthe Adjourned Term,
1877, Smith, -and in inJ., exceptnono those which he delivered the opinions. —Rio
PORTER.
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not ex­Doe, C. J. attachment couldIf the amount thesecured by
Avery$2,000, v.ceed the to that amount.be sustainedlevy might

365,N. H.; Stone,40 N. v. 52Bowman, H. 453­ C. P. Institution
; be368­ Hobbs v. Hobbs, ante, required81. The defendants mightp.

to theor convey$110to with clerk for todeposit the the plaintiff,
; theor, conveyance,a without aplaintiff proportional of the landpart

part.could as a to abe titlelevy upheld establishing good proportional
the ex­a thatmade,If a were itconveyance stipulationcontainmight

of They mighta should be the defendants.pense partition borne by
Theto plaintiffbe obtain at their ownrequired partition expense.

$110.be the amount ofallowed his election of land or tomoneymight
doneindemnified,In various be andways justicethe couldplaintiff

compliedthe defendantswithout whole When theinvalidating levy.
ren­could bethem,with all the conditions imposed upon judgment

is authorizedon the an officerdered verdict. The whetherquestion,
writ,in thean that namedto attach to amount thanproperty greater

be, greatto ofnot,in this case is in is not likelyand other cases
practical importance.

denied.Motion
Stanley, JJ.,Foster and did not sit.

Peabody.Sanderson v.

of factsagainst parties privies,as andproof,is conclusiveEvery judgment
the andcase, court,the decideddirectly actually by appearingin issue in

it based,to be on which was unlessgroundfrom itself thethe judgment
in the was delivered,in the action which judgmentevidence was admitted

that is injudgmentin action in which offered evi-which is excluded the
dence.

“ thethat matter whichuponthe issue” is to he understoodmatter inBy
defendant controverts byand which theaction,hisproceeds byplaintiff

his pleadings.
a trial is not from theissue in former apparentmatter inthe preciseWhen

be to showextraneous evidence may produceddeclaration and pleadings,
The applica-and judgment proceeded.what the verdictgroundsupon

therefore, the identity,depends, uponof the of formerbility plea judgment
in issue.of action or matter of defencethe hut of the causeform,ofnot

Assumpsit, to thebe balance of$12,348.42, alleged unpaidto recover
in 1864.amount,that contracted April,for doubledebtoriginalan
had dis-the whole debt beenoriginalclaimed thatdefendantThe

cent, the defendant’s firmbetweena per compositioncharged by fifty
in full satisfaction. The plaintiffreceivedits andcreditors, paidand


