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the New York case shows that the cause was tried upon the applica-
tion of the statute of limitations to the original debt, and the result
was, a verdict settling the fact that the original debt was barred by
the statute, thus determining the precise controversy attempted to be
revived in this suit. The course of the trial in New York, by which
issues were fricd and debermined which were not presented by the
original complaint and pleadings, was governed by certain provisions
of the Code of Procedure (#if. 6, ¢. VI, ss. 169, 170, 173, and #. 8,
¢c. V1, 5. 275), and 5 N. Y. St. at Large 48, 49, 78, by force of which
the plaintiff, having encountered defeat in his effort to prove a new
proinise, was perinitted to assert a claim founded upon the original debt,
the pleadings being regarded as amended for that purpose. In New
York, pleadings may thus be treated as if amended to conform to the
facts proved, though no amendment has in fact been made. Bate v.
Graham, 11 N. Y. 287; Clark v. Dales, 20 Barb. 42; Bowdoin v. Cole-
man, 8 Abb. Pr. 431.

It elearly appearing that the precise question now in issue was tried
and determined in the New York suit,—the issue, namely, whether the
original debt had become barred by the statute of limitations,—

The defendant is entitled to judgment.
Dog, C. J., did not sit.
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In assumpsit, brought by one of two indorsers of a note against the other for
contribution (the indorsement of the former being apparently prior to thab
of the latter), the former may prove by parol evidence that they were co-
sureties.

Assumpsrr, for money paid. /The plaintiff and the defendant
indorsed certain promissory notes, in order to enable their respective
sons, who were copartners, to raise money. The indorsement of the
plaintiff’s name was prior in position upon the note to that of the
defendant, though made at the same time. The notes having been
paid at their maturity by the plaintiff and the defendant, the plaintiff,
claiming that he had paid more than half the whole amount, sues
the defendant for contribution as a co-surety. At the trial, the de-
fendant objected that certain evidence, not material to be here recited,
which was admitted by the court subject to bis exeeption, did not
tend to show, and that no evidence was legally admissible tending to
show, that the relation of co-sureties existed between the parties, and
insisted that the legal position and accountability of the parties re-
spectively was that of a prior and a subsequent indorser, and could
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not be shown to be otherwise. The defendant excepted to the re-
fusal of the court to order a nonsuit.

Small and Mellows, for the plaintiff.
Hatch, for the defendant.

The liability of the plaintiff and the defendant on the notes is that
of successive indorsers under the law merchant. The fact that they
were accommodation indorsers does not alter their relation to the note
or to each other. The contract was, by each successive indorser, that
he would pay if the prior indorsers did not. The priorindorser having
paid, has no action against an indorser subsequent to him. Johnson
v. Crane, 16 N. H. 68 ; Church v. Barlow, 9 Pick. 547; Brown v.
Mott, 7T Johns. 861; M’Donald v. Magruder, 8 Pet. 470; Clapp
v. Rice, 18 Gray 408. If this be not the rule, Davis & Co., the last
indorsers, are liable to actions by the plaintiff and the defendant for
contribution, for they were also accommodation indorsers, and the
right of the plaintiff to recover would be for one third only.

There is no evidence in the case which tends to show that the par-
ties agreed or intended fo assume any other responsibility to the hold-
er of the note, or to each other, than such as is legally o be inferred
from the note itself, Certainly no contract is to be inferred from the
relationship of the parties, nor from the fact that they indorsed the
note at the same time. See cases above cited. Indeed, the contrary
inference must be drawn from these circumstances. The parties are
presumed o have understood the legal consequences of the act in the
form they gave it. They had opportunity to modify the form of their
indorsements, or to express to each other, or to their sons, their mean-
ing to assume a joint and not a successive liability ; but they did noth-
ing of the kind. The plaintiff testifies in the cause, but he does not
pretend that he understood that he was making himself a joint
indorser or surety. But the plaintiff has paid part of the notes. He
was compelled to do so by his contract as third indorser, and he might
have been compelled to pay the whole. ¥or all he pays he has his
action against the maker and the prior indorsers of the note.

There are decisions to the effect that indorsers of a note may, in an
action between themselves, show that they were really co-sureties.
Clapp v. Rice, 18 Gray 408 ; Phillips v. Preston, 5 How. 288. But
when applied to a case where there is nothing between the parties but
a parol agreement at the time of making the indorsement, without
consideration, or anything to affect the equitable relation of the par-
ties, the doctrine of these cases seems to go too far. The indorsement
is a written contract, as precisely limited as if written out. The de-
fendant’s agrecment was, ¢ If proper demand is made, and notice
given, I will pay this note if the maker or prior indorsers do not.”
And the contract of the plaintiff was exactly the same. Stimson v.
Silloway, 18 Gray 405, note ; M’ Donald v. Magruder, 8 Pet. 474, 477.
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Foster, J. Tt is quite immaterial to the purposes of this suit, in what
- light the various parties might be regarded by the holders of these
notes, whether as successive indorsers or as original makers. The
plaintiff seeks to recover of the defendant upon an independent con-
tract. He claims to charge the defendant as a co-surety, not by force
of any contract, expressed or implied, with the other indorsers, or the
holders of the notes, but by virtue of a private understanding between
himself and the defendant. So long as the rights of other persons
are not affected, the plaintiff may set up this claim, and the true rela-
tion of the parties to each other may be investigated, and their rights
and liabilities in that relation determined. As against this defendant,
the plaintiff may prove the existence of a collateral contract, concern-
ing which the notes and indorsements, however conclusive so far as the
rights of third persons are concerned, may nevertheless, as between
the parties to the collateral contract, be explained, controlled, or re-
butted by extraneous evidence. Davis v. Barrington, 30 N. H. 517,
5245 1 Pars. Con. 86 ; Grafton Bank v. Kent, 4 N. H. 221 ; May-
nord v. Fellows, 43 N. H. 255 ; Nims v. Bigelow, 44 N. II. 376,
880 ; Whitehouse v. Hanson, 42 N. H. 9; Clapp v. Rice, 18 Gray 403.

The parol evidence admitted on the trial, to show that the defendant
understood he was a co-surety with the plaintiff, was competent. The
equal interest of the parties in their sons’ success, as manifested by
their conduct, furnishes evidence for the consideration of the jury of
an equitable relation between themselves as co-sureties, founded upon
a contract, tacit or expressed. For such collateral agreement or un-
derstanding, a sufficient consideration exists in the agreement of the
plaintiff to assume one half the risk if the defendant would become a
co-surety with him and assume the other half, and the actual payment
afterwards, by the plaintiff, of more than his equitable share. The
agreement, not being in writing, stands free from the objection to parol
evidence. Phillips v. Preston, 5 How. 291, 292 ; Dawis v. Barring
ton, before cited.

Ezxception overruled.
Dag, C. J., did not sit.
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The court at a law term will not revise the discretion of a trial judge in a
matter relating to costs, unless such discretion is specially reserved.

On the question whether a tree was situated so near the travelled path of a
highway as to make the highway at that point defective and dangerous to
people travelling thereon, evidence is admissible to show that at various
times teams and carriages ran against the tree.

‘Whether a traveller upon a highway was in the use of sufficient care, is a




