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in whatsuit,thisIt ofJ. is immaterial theFoster, purposestoquite
theseofholdersthelight bythe various regardedbeparties might

Themakers.notes, originalor aswhether as successive indorsers
con­an independentplaintiff seeks to recover of the upondefendant

forcenot bya co-surety,tract. the asHe claims to defendantcharge
theorindorsers,of othercontract, or with theany implied,expressed

betweenunderstandinganotes,holders of the but of privatevirtueby
of other personshimself and the So as the rightsdefendant. long

rela­the trueandclaim,are affected,not the set thisplaintiff may up
rightstheirandtion investigated,of the to each otherparties bemay

defendant,thisand As againstliabilities in that relation determined.
concern­contract,the of aplaintiff the existence collateralmay prove

as theso farthe and conclusiveing indorsements,which notes however
nevertheless, as betweenconcerned,of third arerights persons may

re­controlled, orcontract,the toparties the collateral be explained,
517,30 N. H.Barrington,butted Davis v.extraneous evidence.by

May­221;524; H.; 4Kent,1 Pars. 36­ Bank v. N.Con. Grafton
376,H.44 N.;43 N. 255­nard v. H. Nims v.Fellows, Bigelow,
408.13; Gray; Rice,v.Hanson, Clapp380­ v. 42 H. 9­Whitehouse N.

the defendantthattrial,The admitted on the to showevidenceparol
Thecompetent.wasunderstood he a with thewas co-surety plaintiff,

manifested bysuccess, asinterest of in their sons’equal the parties
ofof theconduct, jurytheir furnishes for the considerationevidence

uponfoundedco-sureties,an asequitable relation between themselves
or un­contract,a agreementtacit or For such collateralexpressed.
of thethe agreementa exists insufficient considerationderstanding,

abecomewouldthe ifplaintiff to assume one half risk the defendant
paymentactualhalf, and thewith him and assume otherco-surety the

share. Theafterwards, his equitableof more thanby plaintiff,the
to parolobjectionnot in from theagreement, stands freebeing writing,

Barring­v.292;evidence. 5 DavisPhillips Preston, 291,v. How.
ton, before cited.

overruled.Exception
Doe, J.,C. did not sit.

Griffin The Auburn.v. Town of

The court at a term not inlaw will revise the discretion of a trial ajudge
costs,matter to unless such discretionis reserved.relating specially

theOn whether a tree was situated near the travelled of aquestion so path
as to make the that andhighway pointat defective tohighway dangerous

people is admissible to showthat attravelling thereon, evidence various
teamstimes and ran the tree.carriages against
a traveller inWhether a was the use of isupon highway care,sufficient a
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fact,question of in evi-which a considerdetermining jury may properly
dence of the traveller’s theknowledge or of the condition ofignorance
road and of his choice of tracks thereon.

To a declaration and rocksalleging sustained reason of a treedamage by
described as inobstructions a an the defectallegingamendmenthighway,
to be such a ofcondition of the a dangerroad as travellers toexposed

outgoing of the stonesand in contact with the tree andhighway coming
is admissible.

Case, for andto adamage have been caused defectivealleged by
hisinsufficient byThe claimed that he washighway. plaintiff injured

a hadcarriage tree and certain rocks. Therunning against highway
been used as such for rocksmore than The tree andtwenty years.
were outside of the that had In originalbeen so used. thehighway
declaration, were to be obstructions in thethey alleged highway.
After a trial of five and after the on sides wasdays, evidence both
closed, the wasplaintiff allowed, byto to amendsubject exception,

count,a new ofthe defect to a condition theadding alleging be such
road as travellers to aexposed of out of thedanger highwaygoing
and in contact with the tree and stones.coming

The court was of that, so far as for trialopinion, the preparation
and the introduction of evidence were concerned, the defendants could
not amendment;be materially or embarrassed anddamaged theby
the court saw no reason costs should amend-why be for theimposed
ment. But, the defendants that H.Hill, 329,Davis v. 41 N.claiming
336, was ail for such anauthority allowing amendment only upon pay-
ment of full costs to the time of its allowance, the reserved thecourt

of costs.question
ranThe road north and south, and had a Thedouble track. plain-

tiff claimed that the west track was too near and rocks.the tree
There was evidence as to theconflicting distance the westbetween

;track-and the tree and there was evidence that the-to showtending
variable, grounddistance was that the was incliningandsandy

tree,towards the and that trackthe was and worngradually changed
down the tree.towards to several of the defend-Subject exception,
ants’ times,witnesses testified that at various ofaduring period

before themany years plaintiff’s accident, their carriagesteams and
ran the tree.against

There was evidence to show thattending the was familiarplaintiff
thewith condition of the road. The was,evidence that the east track

safe, defect;was suitable and and free from and this was not contro-
verted. The testified that heplaintiff reined his horses to the west

ontrack, a dark thatnight; his hitwagon tree,the and his horses,
ranbecoming andfrightened, away, dashed the wagon against the

courtrocks. The instructed the that thejury was boundplaintiff to
care,use reasonable and and that hisordinary orknowledge ignorance

'of the condition of the road, and his choice of track,the were material
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care.suchusedhewhetherfacts, questionto be on theconsidered
the juryinstructcourt toThe the refusal of theexcepteddefendants to

theandsafe,bethat if track to perfectlythe knew the eastplaintiff
voluntarilyandrocks,west the tree andtrack nearto be dangerously

andreasonabletrack, not usechose to on the he diddrive west
the plaintiff,forreturned a verdictcare. Theordinary jury having

trial, judgment.the in arrest ofmoved for a new anddefendants

A. R. thefor defendants.Hatch,

action, andofThe a new causeintroducessubstantiallyamendment
decla-originalit allowed on terms. Theought not to have been any

amendment; theration from in a highwayobstructionsalleged injury
awe desirethisthealleges subjectoutside highway. Upondangers

usseems to829,41 N. H.Hill,reconsideration of Davis v. which
forauthorityto If Davis v. Hill belaw and sound reason.contrary

it to beamendment, it is oughtthe of the decisive thatallowance also
Itthe same.costs time of filingreceived of to theupon paymentonly

defendantswas thefor the court to determine what courseimpossible
like the amend-would have taken had declaration beenthe original

ment, theor how much the defendants sufferedinjury by preparation
Evi-defence, itand exhibition of their to the case as stood.adapted

times wasdence that run tree otheragainstother had the atpersons
in 6 Cush.Dorchester,not v.admissible. The Collinsreasoning

396, has never been answered.satisfactorily
that,We have therethink court to instructed thethe ought jury,

andsafe,a in which betrack the the knew tobeing highway plaintiff'
anda knew to be the treeparallel track which he neardangerously

rocks, voluntarilyhe did not use reasonable and care if heordinary
to in a dark The courtchose drive the track.night upon dangerous

the to the submitleft but wesubstantially question jury; respectfully
lawremained,that no is one ofquestion of fact and that the question
theofNo was the for his choiceonly. byexcuse offered plaintiff

ofadmittrack known We that notto be submit it diddangerous.
excuse, voluntaryThethe safe track and before him.being open
choice of was a fault of whichpositivethe thedangerous way plaintiff,
should him his con-directlyfrom action. His conductpreclude

accident,tributed to if man on thethe as a should walkvoluntarily
392;a v. v.of Farnum 2 N. Norrisverge Concord, H.precipice.

N. H. 276,35 and cases cited.Litchfield,,

HilandMorrison, Rowell, for the plaintiff.8f
Foster, J. The ofauthorityamendment was uponallowed the

Hill, 329,Davis v. 41 N. H. and with conclusionthe andreasoning
of the court in that case we are entirely agreed.

Questions to the allowance of to revisionrelating costs are not open
law terms,at the as in isunless, the case, thepresent question

thereserved atspecially by justice the trial term. Janvrinpresiding
;N. H.Scammon, 21;v. 29 280­ Messer 31v. N. H. SanbornBailey,
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an authorityv. Hill is not306,v. 41 N. H. DavisSanborn, 307.
It onlyof costs.for an only paymentsuch amendment uponallowing

arewhichfor reasonsin that case that terms were imposed,appears
casein the presentin decision. The factsnot stated the reported

in thetrialthe discretion of the judgeindicate no reason for revising
matter of costs.

the plaintiff’sto the tree whichagainstAs show whethertending
travelledto thewas in proximitywas projected dangerouscarriage

a oftimes, during periodat variousthat othertestimony personspath,
wasit,runaccident, againstthe hadseveral beforeyears plaintiff’s

evidence, to distance ofsuch inThe limitation of respectadmissible.
discretion, to bewitnesses, is a matter oftime and number of judicial

v. West­of case. Darlingin of the circumstances theexercised view
401,moreland, H. 411.52 N.

care, in the plain-and view ofordinaryThe of reasonablequestion
as disclosedroad,the of thetiff’s of conditionorknowledge ignorance

submittedevidence, track,his choice of the was properlythe andby
error. Itin discover noto the under instructions which we canjury,

88,H. andLancaster, 57 N.not a of law. Stark v.was question
cases cited.

on the verdict.Judgment
did not sit.Dob, C. J.,

Lamprey.Bell v.

term, he inat the law will not reconsideredlaw,A of once decidedquestion
amade at the law term for rehearing;on a motionexceptthe same case

a trial has beenbe entertained whenordinarilya motion will notand such
the decision.had since

Assumpsit. in theof discharge insolvency, judge,On the question
case,in thisterm, to the decisiontrial ruled according previousat the

Verdict for168, excepted.in N. H. and the defendant57reported
a trial.of defendant for newMotion thethe plaintiff.

for the defendant.Small and Wiggin,

G. U. for theBell, plaintiff.andHatch

by Woodward,J. This case is Bell v.Stanley, governed 47 N.
539, 443,48 N. H. and v.C., 437, Thompson,H. S. Stantons 49

Questions not272, law,275. of once willdecided,H. beordinarilyN.
after a trial.reheard

on theJudgment verdict.
C. did not sit.Doe, J.,


