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Foster, J. Tt is quite immaterial to the purposes of this suit, in what
- light the various parties might be regarded by the holders of these
notes, whether as successive indorsers or as original makers. The
plaintiff seeks to recover of the defendant upon an independent con-
tract. He claims to charge the defendant as a co-surety, not by force
of any contract, expressed or implied, with the other indorsers, or the
holders of the notes, but by virtue of a private understanding between
himself and the defendant. So long as the rights of other persons
are not affected, the plaintiff may set up this claim, and the true rela-
tion of the parties to each other may be investigated, and their rights
and liabilities in that relation determined. As against this defendant,
the plaintiff may prove the existence of a collateral contract, concern-
ing which the notes and indorsements, however conclusive so far as the
rights of third persons are concerned, may nevertheless, as between
the parties to the collateral contract, be explained, controlled, or re-
butted by extraneous evidence. Davis v. Barrington, 30 N. H. 517,
5245 1 Pars. Con. 86 ; Grafton Bank v. Kent, 4 N. H. 221 ; May-
nord v. Fellows, 43 N. H. 255 ; Nims v. Bigelow, 44 N. II. 376,
880 ; Whitehouse v. Hanson, 42 N. H. 9; Clapp v. Rice, 18 Gray 403.

The parol evidence admitted on the trial, to show that the defendant
understood he was a co-surety with the plaintiff, was competent. The
equal interest of the parties in their sons’ success, as manifested by
their conduct, furnishes evidence for the consideration of the jury of
an equitable relation between themselves as co-sureties, founded upon
a contract, tacit or expressed. For such collateral agreement or un-
derstanding, a sufficient consideration exists in the agreement of the
plaintiff to assume one half the risk if the defendant would become a
co-surety with him and assume the other half, and the actual payment
afterwards, by the plaintiff, of more than his equitable share. The
agreement, not being in writing, stands free from the objection to parol
evidence. Phillips v. Preston, 5 How. 291, 292 ; Dawis v. Barring
ton, before cited.

Ezxception overruled.
Dag, C. J., did not sit.
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The court at a law term will not revise the discretion of a trial judge in a
matter relating to costs, unless such discretion is specially reserved.

On the question whether a tree was situated so near the travelled path of a
highway as to make the highway at that point defective and dangerous to
people travelling thereon, evidence is admissible to show that at various
times teams and carriages ran against the tree.

‘Whether a traveller upon a highway was in the use of sufficient care, is a
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question of fact, in determining which a jury may properly consider evi-
dence of the traveller’s knowledge or ignorance of the condition of the
road and of his choice of tracks thereon.

To a declaration alleging damage sustained by reason of a tree and rocks
described as obstructions in a highway, an amendment alleging the defect
to be such a condition of the road as exposed travellers to a danger of
going out of the highway and coming in contact with the free and stones
is admissible.

Casg, for damage alleged to have been caused by a defective and
insufficient highway. The plaintiff claimed that he was injured by his
carriage running against a tree and certain rocks. The highway had
been used as such for more than twenty years. The tree and rocks
were outside of the highway that had been so used. In the original
declaration, they were alleged to be obstructions in the highway.
After a trial of five days, and after the evidence on both sides was
closed, the plaintiff was allowed, subject to exception, to amend by
adding a new count, alleging the defect to be such a condition of the
road as exposed travellers to a danger of going out of the highway
and coming in contact with the tree and stones.

The court was of opinion, that, so far as the preparation for trial
and the introduction of evidence were concerned, the defendants could
not be materially damaged or embarrassed by the amendment; and
the courf saw no reason why costs should be imposed for the amend-
ment. But, the defendants claiming that Dawvis v. Hill, 41 N. H. 329,
336, was an authority for allowing such an amendment only upon pay-
ment of full costs to the time of its allowance, the court reserved the
question of costs.

The road ran north and south, and had a double track. The plain-
tiff claimed that the west track was too near the tree and rocks.
There was conflicting evidence as fo the distance between the west
track -and the tree ; and there was evidence tending to show that the -
distance was variable, that the ground was sandy and inclining
towards the tree, and that the track was gradually changed and worn
down towards the tree. Subject to exception, several of the defend-
ants’ witnesses festified that at various times, during a period of
many years before the plaintiff’s accident, their teams and carriages
ran against the tree.

There was evidence tending to show that the plaintiff was familiar
with the condition of the road. The evidence was, that the east track
was suitable and safe, and free from defect; and this was not contro-
verbed. The plaintiff testified that he reined his horses to the west
track, on a dark night; that his wagon hit the tree, and his horses,
becoming frightened, ran away, and dashed the wagon against the
rocks. The court instructed the jury that the plaintiff was bound to
use reasonable and ordinary care, and that his knowledge or ignorance
iof the condition of the road, and his choice of the track, were material
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facts, to be considered on the guestion whether he used such care.
The defendants excepted to the refusal of the court to instruct the jury
that if the plaintiff know the east track to be perfectly safe, and the
west track to be dangerously near the tree and rocks, and voluntarily
chose to drive on the west track, he did not usc reasonable and
ordinary care. The jury having returned a verdict for the plaintiff,
the defendants moved for a new trial, and in arrest of judgmeont.

A. R. Hutch, for the defendants.

The amendment substantially introdnces a new cause of action, and
it ought not to have been allowed on any terms. The original decla-
ration alleged injury from obstiuctions in a highway ; the amendment
alleges dangers outside the highway. TUpon this subject we desire a
reconsideration of Dawis v. Hill, 41 N. H. 329, which seems to us
contrary to law and sound rcason. If Dawis v. Hill be authority for
the allowance of the amendinent, it is also decisive that it ought to be
received only upon payment of costs to the time of filing the same. It
was Impossible for the court to determine what course the defendants
would have taken had the orviginal declaration been like the amend-
ment, or how much injury the defendants suffered by the preparation
and exhibition of their defence, adapted to the case as it stood. Hvi-
dence that other persons had run against the tree at other times was
not admissible. The reasoning in Collins v. Dorchester, 6 Cush.
396, has never been satisfactorily answered.

We think the court ought to have instructed the jury, that, there
being a track in the highway which the plaintiff knew to be safe, and
a parallel track which he knew to be dangerously near the tree and
rocks, he did not use reasonable and ordinary care if he voluntarily
chose to drive in a dark night upon the dangerous frack. The court
substantially left the question to the jury; but we respectiully submit
that no question of fact remained, and that the question is one of law
only. No excuse was offered by the plaintiff for his choice of the
track known to be dangerous. We submit that it did not admit of
excuse, the safe track being open and before him. The voluntary
choice of the dangerous way was a positive fault of the plainfiff, which
should preclude him from his action. His conduct directly con-
tributed to the accident, as if a man should voluntarily walk on the
verge of a precipice. Farnum v. Concord, 2 N. H. 892; Norris v.
Litchfield, 35 N. H. 276, and cases cited.

Morrison, Hiland & Rowell, for the plaintiff.

Fosrer, J. The amendment was allowed upon the authority of
Davis v. Hill, 41 N. H. 329, and with the reasoning and conclusion
of the court in that case we are entirely agreed.

Questions relating to the allowance of costs are not open to revision
at the law terms, unless, as in the present case, the guestion is
specially reserved by the justice presiding at the trial term. Janvrin
v. Scammon, 29 N. H. 280 ; Messer v. Bailey, 31 N. H. 21 ; Sanborn
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v. Sanborn, 41 N. H. 306, 807. Dawts v. Hill is not an authority
for allowing such an amendment only upon payment of costs. It only
appears in that case that terms were imposed, for reasons which are
not stated in the reported decision. The facts in the present case
indicate no reason for revising the discretion of the trial judge in the
matter of costs.

As tending to show whether the tree against which the plaintiff’s
carriage was projected was in dangerous proximity to the travelled
path, testimony that other persons at various times, during a period of
several years before the plaintiff’s accident, had run against it, was
admissible. The limitation of such evidence, in respect to distance of
time and number of witnesses, is & matter of judicial discretion, to be
exercised in view of the circumstances of the case. Darling v. West-
moreland, 52 N. H. 401, 411.

The question of reasonable and ordinary care, in view of the plain-
tiff’s knowledge or ignorance of the condition of the road, as disclosed
by the evidence, and his choice of the track, was properly submitted
to the jury, under instructions in which we can discover no error. It
was nobt a question of law. Stark v. Lancaster, 57 N. H. 88, and

cases cited.
Judgment on the verdict.

Do, C. J., did not sit.
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A question of law, once decided at the law term, will not be reconsidered in
the same case except on a motion made at the law term for a rehearing;
and such 'a motion will not ordinarily be entertained when a trial has been
had since the decision.

Assumpsit.  On the question of discharge in insolvency, the judge,
at the trial term, ruled according to the previous decision in this case,
reported in 57 N. H. 168, and the defendant excepted. Verdict for
the plaintiff. Motion of the defendant for a new trial.

Small and Wiggin, for the defendant.
Hutch and C. U. Bell, for the plaintiff.

Stanvey, J. This case is governed by Bell v. Woodward, 47 N.
H. 589, S. C., 48 N. H. 437, 448, and Stanions v. Thompson, 49
N. H. 272, 275. Questions of law, once decided, will not ordinarily be
reheard after a trial.

Judgment on the verdict.

Doz, C. J., did not sit.




