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bybeThe not to and could provedreducedtelegrams writing,were
notany one that werethem and knew their contents. Theyheard

as wellunlike a provedconversation between two which can bepersons,
notby a didlistener a fact that plaintiffas The theparticipant.
cor­thesend his in the manner the rules oftelegrams prescribed by

poration was was evidencerecover,not a bar to his to butlegal right
for contributorythe to ofconsider in thejury questiondetermining

forthe it wasnegligence. As samebearing upon question, proper
v.the Hillsin cases.to show the of the road suchplaintiff usage

information,18 N.Hoitt, H. 603. truthfulcontainingThe telegrams
thewere andreceived and acted objection,withoutupon by Wing
Co.Ins.as waived.irregularity now insisted should be treatedupon

v. H.Key­ser, ;32 H. N. 48.Campbell Co., 35,N. 313­ v. Ins. 37

on the verdict.Judgment
C.Doe, J., did not sit.

Ordway v. Sanders.

a res un-The of not as of thepart gestee,third are evidencesayings persons
a act theyless material whichthey accompany explain.

it state theA to is refused when does not questionrequest charge properly
with sufficient fulnéss.

money.a common carrier for the loss of a ofCase, against package
Januaryand Nelson,The was delivered to embezzled onebypackage

Nel-1875, was,and the whether the defendant authorized4, question
as suchhavingson receive his or held him outmoney agent,to the as

to that in 1874 the defendant’sshow,The evidence tendedauthority.
thea of by stage, pastson was common carrierGeorge packages,
the30 he the same toand that about December soldplaintiff’s store,

defendant, 1875, andJanuary,took on first ofdaywho thepossession
four; Nelson worked for aboutGeorgecontinued the business that

the andbefore assold, hostler, driving stage,months he sometimes
time, Nelson,of the and thatfor a short time drove one thirdbefore

thatto takenot was authorizedGeorge packages;when was present,
informedthe the alone the first of andJanuary,defendant drove stage

Edwardit,had and that or his sonthe that he heboughtplaintiff
drive; on the Nelsonday, go-that the drove secondwould defendant

ona distance ac-convenience,him his shorting drivingwith for own
weather; fourth,on theMonday,the of that thecount of theseverity

motion,and that of his owndrive, Nelson,sent todefendant Edward
the de-business,thewent on the but not on defendant’sstage, —and

dothat had anything-todenied he his or heagent,fendant that was
drovefourth, upwith his It that on theNelson,business. appeared
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andthe way;to and the most ofstore,and from theaway plaintiff’s
andmail,in for thethat at the store he wentwhen the arrivedstage

heHaverhill, andthe him to toof was given carrypackage money
to it.in regardwas Edward nopaid it, having knowledgefor doing

SubjectThe Nelson never returned.delivered,was never andmoney
whenthatto to testifythe was allowedplaintiff’s exception, George

the de-forhe asked if he would workthe business he Nelsongave up
the de-fendant, and, to the same exception,and he said “No subject

of Nel-knew of the reasonfendant was allowed to that all hetestify
Nel-that, starting,waswas,son’s on fourth as Edwardgoing the just
justEdward,son said to Haverhill withhe would ride down —would

as him aslief ride down with not.
ifthatto chargeThe to the refusal of the courtplaintiff excepted

4, deliveredNelson and the plaintiffwas the stage Januarydriving
nothe wasfaith,the him in no notice thattopackage good having

to the plaintiffthe defendant’s and ifservant, nothing putthere was
to thedeliveryon aon that the to Nelson wasdeliveryinquiry point,

that theydefendant. thisThe court instructed the jury, upon point,
inwould the all the evidenceconsider and determine question upon

the case. theYerdict for defendant.

Hatch,Bartlett and for the plaintiff.

Marston, for the defendant.

defendant,said,J. that the ofBingham, testimonyIt is theby
Sanders was admissible as a of the res TheGeorge gesta.part

as a ofdeclarations of third are not evidence partpersons competent
the res unless in or tend to givesome elucidategesta, they way
character to act is material. Woodssome that whichthey accompany

Banks, 101; 358,v. 14 N. H. 32 N. H. 360.Foster,Morrill v. This
was a anot statement of a third that materialaccompaniedperson

statement,act. Neither was Nelson’s that not work forhe would the
him atdefendant, evidence to that he was not at work for theprove

171;H.time he received the 55 N.Madison,Fowler v.package.
Bell v. N. H.Woodward, 47 539.

The evidence of as to as hedefendant,the what Nelson said wasjust
ItEdward,with was a of the res tended to ex­starting part gesta.

;Nelson v. 14 N. H. 343­ Sessionsplain why Tenney Evans,went.
9v. N. H.Little, 271.

The of the court forwas correct. It was a thecharge question jury
whether ;Nelson was the defendant’s held out himbyor was soagent,
and the were entireinstructed to consider thejury properly question

all the evidence in aupon it,the case to and not of itrelating part
selected of the limited theupon portions evidence. The request ques-

tion and the evidence to be considered, rejected.and was properly

set aside.Verdict
O. did not sit.Doe, J.,


