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The telegrams were not reduced to writing, and could be proved by
any one that heard them and knew their contents., They were not
unlike a conversation betwéen two persons, which can be proved as well
by a listener as a participant. The fact that the plaintiff did not
send his telegrams in the manner prescribed by the rules of the cor-
poration was not a legal bar to his right to recover, but was evidence
for the jury to consider in determining the question of contributory
negligence. As bearing upon the same question, it was proper for
the plaintiff to show the usage of the road in such cases. Hills v.
Hoitt, 18 N. H. 608. The telegrams containing truthful information,
were received and acted upon by Wing without objection, and the
irregularity now insisted upon should be treated as waived. Ins. Co.
v. Keyser, 32 N. H. 818 ; Campbell v. Ins. Co., 37 N. H. 85, 48,

Judgment on the verdict.
Dog, C. J., did not sit. '
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The sayings of third persons are not evidence as a part of the res gestc, un-
less they accompany a material act which they explain,

A request to charge is properly refused when it does not state the question
with sufficient fulnéss.

CasE, against a-common carrier for the loss of a package of money.
The package was delivered to and embeszzled by one Nelson, January
4, 1875, and the -question was, whether the defendant authorized Nel-
son to receive the money as his agent, or held him out as having such
authority. The evidence tended to show, that in 1874 the defendant’s
son George was a common carrier of packages, by stage, past the
plaintiff’s store, and that about December 80 he sold the same to the
defendant, who took possession on the first day of January, 1875, and
continued the business; that Nelson worked for George about four
months before he sold, as hostler, sometimes driving the stage, and
for a short time before drove one third of the time, and that Nelson,
when George was not present, was authorized to take packages; that
the defendant drove the stage alone the first of January, and informed
the plaintiff that he had bought it, and that he or his son Edward
would drive; that the defendant drove on the second day, Nelson go-
ing with him for his own convenience, driving a short distance on ac-
count of the severity of the weather ; that on the fourth, Monday, the
defendant sent Edward to drive, and that Nelson, of his own motion,
went on the stage, but not on the defendant’s business,—and the de-
fendant denied that he was his agent, or that he had anything-to do
with his business. It appeared that Nelson, on the fourth, drove up
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to and away from the plaintiff’s store, and the most of the way; and
that when the stage arrived at the store he went in for the mail, and
the package of money was given him to carry to Haverhill, and he
was paid for doing it, Edward having no knowledge in regard to if.
The money was never delivered, and Nelson never returned. Subject
to the plaintiff’s exception, George was allowed to testify that when
he gave up the business he asked Nelson if he would work for the de-
fendant, and he said “No ;" and, subject to the same exception, the de-
fendant was allowed to testify that all he knew of the reason of Nel-
son’s going on the fourth was, that, just as Bdward was starting, Nel-
son said he would ride down to Haverhill with Edward,—would just
as lief ride down with him as not.

The plaintiff excepted to the refusal of the court to charge that if
Nelson was driving the stage January 4, and the plaintiff delivered
the package to him in good faith, having no notice that he was not
the defendant’s servant, and if there was nothing to put the plaintiff
on inquiry on that point, the delivery to Nelson was a delivery to the
defendant. The court instructed the jury, upon this point, that they
would consider and determine the question upon all the evidence in
the case. Verdict for the defendant.

Bartlett and Hatch, for the plaintiff.
Marston, for the defendant.

Bmveuanm, J. 1t is said, by the defendant, that the ftestimony of
George Sanders was admissible as a part of the res gesie. The
declarations of third persons are not competent evidence as a part of
the res gesie, unless they in some way elucidate or tend to give
character to some act that they accompany which is material. Woods
v. Banks, 14 N. H. 101 ; Morviil v. Foster, 32 N. H. 358, 360. This
was not a statement of a third person that accompanied a material
act. Neither was Nelson’s statement, that he would not work for the
defendant, evidence to prove that he was not at work for him at the
time he received the package. Fowler v. Madison, 56 N. H. 171;
Bell v. Woodward, 47 N. H. 539.

The evidence of the defendant, as to what Nelson said just as he was
starting with Edward, was a part of the res geste. It tended to ex-
plain why Nelson went. Tenney v. Evans, 14 N. H. 848 ; Sessions
v. Little, 9 N. H. 271.

The charge of the court was correct. It was a question for the jury
whether Nelson was the defendant’s agent, or was so held out by him ;
and the jury were properly instructed to consider the entire question
upon all the evidence in the case relating to it, and not a part of it
upon selected portions of the evidence. The request limited the ques-
tion and the evidence to be considered, and was properly rejected.

Verdict set aside.
Doz, C. J., did not sit.



