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statement in detail of the facts proved. We think not; and there is
nothing which shows any ground for recommitting the report. There
is no evidence that a full hearing was not had, or that the referee has
mistaken his duties. The libellant might have had the facts reported
by the mere asking. Laws of 1874, ¢. 97, s. 18. Being disappointed
in the conclusion reached by the referee, she now asks to have the
report recommitted for that purpose. But that is a matter to be de-
termined by the judge at the trial term.

The ante-nuptual agreement was admissible upon the question of
alimony. If it had no bearing in any other aspect of the case, it was
simply immaterial, and we do not see how its introduction tended to
prejudice the case. It does not appear that the referee excluded the
evidence of abusive conduct by the libellee towards other persons an-
terior to the marriage of the parties, or subsequent to their separation,
on any ground in which there is legal error.

Case discharged.
Doz, C. J., did not sit.

Frrost v. BUTLER.

A plea to a writ of entry on a mortgage given to secure the joint and sev-
eral note of B and C, that the defendant tendered to the plaintiff one
half the amount of the note, is bad, unless it contains an allegation that

_ the tender was of the amount due.

Wzir or Extry. The defendant pleaded, that, before the plaintiff’s
right accrued, he and one C were seized of the demanded premises as
tenants in common ; that they mortgaged the same to D to secure
their joint and several note ; that one half of the note was the defend-
ant’s debt, and the other half the debt of C ; that before this suit was
brought, D assigned the mortgage and note to the plaintiffs, and the
same is now held by them; that © has been adjudged a bankrupt, and
all his real and personal estate, including his interest in the demanded.
premises, has been assigned ; that the assignee has conveyed all the
title of C, in the demanded premises, to the plaintiffs; that, Sept. 2,
1875, the defendant tendered to the plaintiffs one half of the principal
and interest of the mortgage note, with their costs, which they refused
to accept. As to the other half of the demanded premises, there was
a disclaimer.

The plaintiff replied, that one half the note was not the debt of C,
and the other half was not the debt of the defendant; but the note
was their joint debt fo D, and tendered an issue to the country. The
defendant demurred.
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Wheeler, for the plaintiff.
Hobbs and Woodman, for the defendant.

Sraxiey, J. The plea alleges that the note was the joint and sev-
eral note of the defendant and D, but there is no allegation that the
amount tendered was enough to pay the balance due on it. The debt
secured by the mortgage was the joint and several debt of both mort-
gagors. Upon the facts alleged in the plea, before either of them could
hold his undivided half of the mortgaged premises disencumbered of
the mortgage, he must pay or tender the amount actually due on the
mortgage debt. Perhaps under some circnmstances the defendant might
compel the plaintiff to foreclose the mortgage on the other half, so as
to equalize the payment of the debt and the application of the security.
How that might be, it is not now necessary to determine. For want of
an allegation that the amount tendered was all there was due on the
mortgage debt, the defendant’s plea is bad. The first fault in plead-
ing, then, is the defendant’s, and there must be

Judgment for the plaintiff on the demurrer.
ALLEN, J., did not sit.

BELKNAP.

Wereg ». Ossiper V. T. C. S. BANK.

The levy of an execution may be completed by the successor of the sheriff
whose deputy began the levy.

An appraiser, appointed by an officer who began a levy, may act with two
other appraisers appointed by another officer who completes the levy.

An assignee of an execution, by claiming under a levy of it, adopts the ap-
pointment of an appraiser made by the creditor.

An officer’s return of a levy of an execution, stating that he appointed an
appraiser for the debtor, “as he neglected to appoint,” is insufficient, be.
cause it does not show that the debtor had “ due notice.”

Wrir or Extry. Both parties claimed title under one Bailey,—
the plaintiff by deed, the defendant by an attachment made (before
the plaintiff’s deed) in the suit Plummer v. Bailey, and the levy of an
execution assigned by Plummer to the defendant. The plaintiff made
several objections to the validity of the levy.

Hibbard, for the plaintiff.




