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AgsumpsIT, by a surgeon for professional service performed by him
for the defendant. In a former suit brought by this defendant against
the surgeon for malpractice in the same service, judgment had been
rendered on the merits for the surgeon. The question whether the
defence of malpractice can be set up by the defendant in this action
was reserved.

Albin, for the plaintiff.
Sanborn & Clark, for the defendant.

AureN, J. The former judgment in the suit for malpractice was on
the merits, and is conclusive as to all matters then in issue between
these parties. King v. Chase, 15 N. H. 9. The question of malprac-
tice having been thus determined in favor of this plaintiff, it is not
open to the defendant to try the same question again in this suit, and
he is estopped from setting up in defence what was determined against
him by the former judgment. Edwards v. Stewart, 156 Barb. 67T ;
Stevens v. Miller, 18 Gray 283 ; Bigelow on Estoppels 45.

Judgment for the plaintiff.
Stanrey and Fosrer, JJ., did not sit.

BArNEY v. KENISTON.

A debtor, claiming and obtaining the exemption of a horse from attachment,
under Laws of 1871, ¢. 80, is estopped from afterwards claiming the ex-
emption of oxen attached at the same time, though the horse was not his

property.

TrESPASS, de bonis, to recover the value of a yoke of oxen taken
and sold by the defendant on mesne process against the plaintiff. A
horse, attached on the same process, was claimed by the debtor to be
exempt from attachment, under Laws of 1871, ¢. 80, and was released
by the officer. There was evidence that another person owned the
horse at the time of the attachment. Afterwards, before the oxen
were sold, the debtor claimed them as exempt from attachment.

The defendant excepted to the instructions of the court to the jury,
that if the plaintiff did not own the horse, he would not be precluded
from claiming the oxen, although he had before claimed the horse as
exempt. Verdict for the plaintiff ; motion of the defendant for a
‘new trial.

Flanders, for the plaintiff.
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Barnard & Leach, for the defendant.

ArreN, J. When the plaintiff claimed the horse as exempt from
attachment, under Laws of 1871, ¢. 80, he made election of a team, as
between the horse and oxen, and by such claim virtually asserted title
to the horse. The defendant, acting on such claim and assertion, re-
leased the horse from attachment, and thereby materially changed his
position. After claiming the horse, and thereby obtaining his release,
the plaintiff is not at liberty to deny the title and claim the oxen. He
is estopped fromn comtradicting his own acts and admissions, which
were expressly designed to influence the defendant. Dawvis v. San-
ders, 11 N. H. 259 ; Wells v. Pierce, 27 N. . 508 ; Davis v. Handy,
387 N. H. 65; Drew v. Kimball, 48 N. H. 282; Horn v. Cole, 51
N. H. 287 ; Davis v. Dyer, 56 N. H. 148 ; Welland Canal Co.v. Hath-
away, 8 Wend. 488; First Presby. Cong. in Salem v. Williams, 9
Wend. 147 ; Gosling v. Birnie, 7T Bing. 839.

The test of the application of the doctrine of estoppel is not own-
ership of the property, but, rather, the acts, conduct, representations,
and admissions of one party, influencing and changing the acts and
position of the other. It was not material whether the plaintiff or
another owned the horse, or whether or not he made his claim to it in
good faith. Having secured the relcase of the horsc by making his
claim, he cannot now set up a different state of facts to the disadvan-
tage of the defendant.

A new trial gromied.

STANLEY, J., did not sit.

SmitH v. FELLOWS.

By assenting to a reference of his case, under the act of 1874 (¢. 97, 5. 13), a
party did not waive the jury trial provided by that act, but did waive all
objection to the law, and o the course of proceeding prescribed by if, in-
cluding the use of the referee’s report as evidence in such jury trial.

At the October term, 1874, the case, being one in which the parties
were entitled to a jury trial, was, on motion of the defendant, and
against the plaintiff’s objection, committed by the court to three
referees. At the April term, 1875, by an order of court made upon
the agreement of the partics, a sole referec was substituted for the
three previously appointed. The referce’s report is for the plaingiff.
The court reserved the question whether the defendant had waived a
jury trial, and whether the report is competent evidence against him
on such trial.

Shirley and Mugridge, for the plaintiff.




