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Assumpsit, a himby byfor servicesurgeon professional performed
for tbe defendant. In a former suit this defendant againstbrought by
the surgeon for in the hadservice,same beenmalpractice judgment
rendered on the themerits for the whethersurgeon. The question
defence of in actionmalpractice can be set the defendant thisup by
was reserved.

Albin, for the plaintiff.

Sanborn forClark, the defendant.Sp

Allen, J. The former in onthe suit wasjudgment malpracticefor
the merits, and is allconclusive as to in betweenmatters then issue
these parties. Chase, 15 N. H.v. 9. ofKing malprac­The question
tice been thus in nothaving favor it isdetermined of this plaintiff,
open to the andsuit,defendant same in thisto thetry question again
he is fromestopped in defence what determinedsetting againstwasup
him ;by the former 15 Barb. 67­Stewart,Edwards v.judgment.
Stevens v. Miller, ;13 283­ on 45.Gray Bigelow Estoppels

plaintiff.theJudgment for
Stanley and notFoster, JJ., did sit.

Barney v. Keniston.

A debtor, andclaiming attachment,tbe of a horse fromexemptionobtaining
under Laws of c. ex-1871, 30, is from theestopped claimingafterwards
emption of oxen attached at histime,the same the horse was notthough
property.

bonis,Trespass, de to recover the value of a of oxen takenyoke
and sold Athe defendant onby mesne theprocess against plaintiff.
horse, on theattached same was claimed the debtor to beprocess, by

from ofexempt attachment, 1871, 30,under Laws c. and was released
theby officer. There thatwas evidence another owned theperson

horse at of the Afterwards,the time attachment. before the oxen
sold,were asthe debtor claimed them from attachment.exempt

The defendant to instructions of the courtexcepted the to the jury,
that if horse,the did not the he would notown beplaintiff precluded
from the he hadoxen, before claimed the asclaiming although horse

for motionYerdict the of the defendant aexempt. plaintiff; for
new trial.

for the plaintiff.Flanders,
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defendant.Leach,Barnard lor theSf

fromexempthorse astheJ.Allen, When claimedthe plaintiff
team, asaof1871, 30, he made electionattachment, c.under Laws of

titleassertedoxen, virtuallysuch claimbetween and and bythe horse
re­assertion,andto on such claimdefendant, actingthe horse. The
hischangedmateriallyandattachment, therebyleased the fromhorse

release,hishorse, obtainingandposition. therebytheAfter claiming
Heoxen.thethe and claimthe at to titleliberty denyis notplaintiff

admissions, whichis andhis own actscontradictingfromestopped
v. San­Davisthewere to influence defendant.expressly designed
Handy,v.503; DavisN. H.ders, 259; Pierce,11 N. v. 27H. Wells

Cole, 51v.282;Kimball, 43 N. H. Horn65;37 N. H. Drew v.
v. Hath­Co.; ;N. H. N. H. 143­ Welland Canalv. 56Dyer,287­ Davis

9Williams,Salem v.483; Presby. inaway, 8 First Cong.Wend.
147; Birnie,Wend. 339.Bing.v. 7Gosling

is not own-of of estoppelThe test the the doctrineof application
conduct,but, rather, acts, representations,of thetheership property,

acts andtheand andinfluencing changingof oneadmissions party,
orplaintiffmaterial theposition of other. It was not whetherthe
into itclaimnot made hisanother or whether or hehorse,owned the

hismakingof byfaith. the release the horsegood Having secured
disadvan-facts theclaim, he a state of tocannot now set differentup

of thetage defendant.
A new granted.trial

did not sit.Stanley, J.,

Smith v. Fellows.

a his under the act ofBy case, (c.to referenceof s.assenting 97,1874 a13),
act,did not waive the trial thatparty but didjury provided by waive all

law,to the to the ofobjection proceeding prescribedand course it, in-by
the use of the referee’s as including evidence such trial.report jury

At the term, 1874, case,October the one in which thebeing parties
a trial, was,were entitled to on motion of thejury defendant, and

the theagainst committed court toplaintiff’s objection, by three
term,referees. At the anApril 1875, order ofby court made upon

the of the aagreement sole referee wasparties, substituted for the
three The referee’s is forpreviously appointed. thereport plaintiff.
The court reserved the whether the defendant hadquestion waived a

trial, and whether the isjury report competent evidence himagainst
on such trial.

Shirley and for theMugridge, plaintiff.


