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Clough Ex’r.McDaniel,v.

newaofAn evidenceis in not competentindorsement on a note itself
promise.

wasthat the claimIn executor,an action must provean tlieagainst plaintiff
ss. 3.presented, 179, 2,as c.St.,Gen.requiredby

1865, byexecuted15,Assumpsit, on datednote, Aprila promissory
thetoand payableone as asHayes surety,and testatortheprincipal,

Plea,28, the generalThe 1874.plaintiff. writ was dated August
accruedid nota actionissue, with brief that the plaintiff’sstatement

wasThe willof the same.within six theyears before commencement
offirst Tuesdaythetaken onproved, and the of administrationgrant
inof tlie testatorIt assets1871. there wereMay, was admitted that

his executor’s the note.hands sufficient to pay
in evi­note, itand readThe to thetheplaintiff proved signatures

two indorsementsreaddence, and, subject exception,to the defendant’s
werethatthereon, paymentswithout orhandwriting,of theproof

substance, severalbymade inproved,as stated in Thethem. plaintiff
that the testator’switnesses, that at different timesthe defendant said

didthat, if Hayesandnote,theproperty was liable for the ofpayment
it, Othernot good.he that the note wasit, should to andpay have pay

thetoexhibitedthis,than there that the claim waswas no evidence
or of aadministration,ofexecutor within two of the grantingyears

from that date.threedemand himupon yearsfor withinpayment
nonsuit, excepted.and the defendantThe court arefused to order

to set aside.for movedVerdict the the defendantplaintiff, which

forWheeler, the plaintiff.

Copeland, for the defendant.

Bingham, TheyJ. not evidence.The were competentindorsements
hand-in or in thehandwriting,were not shown to be the defendant’s

him. Nor wereof one that made evidencewriting any againstthem
N.Daniels, 18 H. 364.verified v.they by Marshallpayments.

unlessNo action can an executor the demandbo sustained against
to him from the of ad-original grantwas exhibited within two years

ministration, 2, 3.St., 179,to Gen. c. ss.according
in ordermust toThe this fact recoverplaintiff prove affirmatively,

It is his Mathes v. Jackson,under the issue. a of case.general part
105;6 H. 8 N. H. The evidence in theFolsom,N. v. 98.Kittredge

if an oflittle,had to such exhibitionany, legal tendency provecase
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the claim in suit. It showed that the defendant the testator’sthought
property liable to not;the note, ifpay the did butHayes, principal,
there is thatnothing indicates that he thehad this becauseopinion
note had been duly exhibited to him: on the hiscontrary, opinion
would seem to be based theupon idea, that, hadas the testator signed
the note as surety, the surety would be to it if the prin-obliged pay
cipal did not. The evidence was and and wouldspeculative vague,
seem to be insufficient for the offered.purpose

The question, that the suit was not fromwithin threebrought years
the time of the original of Gen.grant administration, as byrequired
St., c. 179, s. 5, is not raised by the and not expresswe dopleadings,
any opinion in it;toregard but if it is toraised,should be it difficult
see how the plaintiff could maintain thatthis action the factsupon
now appear in ;the case. Walker v. H. 428­420,39 N.Cheever,
Company v. 48 N.Barnes, H. 25.

aside.Verdict set
Foster, J., did not sit.

Gardner v. Kimball a.&

A promissory note, referred ato in and marked and sent with itdeposition,
to court theby whomagistrate wrote the attacheddeposition, notthough
to it, be inmay read evidence.

The theoverruling, by presiding of anjudge, to evidence madeobjection by
the defendant not until the plaintiff has concluded Ms evidence and rested
Ms case, is no ground for exception.

A verdict will not be set aside because a from which certaindeposition,
words in the had beenreading excluded, was taken the to theirby jury
room through inadvertence, and without the counsel.knowledge of

“note,Assumpsit, Kimball,on a Harriet G.promissory bysigned
Walter Griffin, in fact.” to inThe note was referredattorney deposi-

“tions read at trial,the as marked A.” AExhibit written markedpaper,
“ A,”Exhibit and note,,wasto be the found the court topurporting by
have been marked and sent with the thedepositions by magistrate

them,who wrote it was not attached to them. Thisthough paper
was read in as note,evidence the subject to the defendants’ exception.
What to be a certifiedpurpoi’ted from the records the recordercopy, by
of Cook county, Illinois, of the of under ofpower authorityattorney,
which it suit,was claimed that Griffin made the innote was read in
evidence theby After the had rested his theplaintiff. case,plaintiff
defendants to the use of thisexcepted as evidence.copy

A from indeposition which, the certain words had beenreading,
excluded the takenby court, room,was the to theirby jury through


