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An action lies against a shexiff for refusing to levy an execution on property
attached by him and in his posscssion, although his return on the wrib
erroneously stated that the abtachment was subject to a prior attachment
in anothor suit. The return in such case is not conclusive.

Casg, against a sheriff for the refusal of his deputy to levy an exe-
cution of the plaintiff uwpon property attached by the deputy. Plea,
the general issue and the statute of limitations. Facts found by the
court. The first attachment of the property was made on the plain-
tiff’s writ against K. by the deputy, in whose possession the property
still is; but his return stated that the attachment was subjoct to a
prior attachment in a suit of 8. against K.; and, being indemnified
by S., he refused, though scasonably requested, to levy the plaintiff’s
exceution upon the property. This suit was brought within six years
of his refusal to levy the execution, but not within six years of his
return on the writ.

Rand and Albin, for the plaintiff.
Mugridge, for the defendant.

Crark, J. If the plaintiff’s attachment was prior to that of S., it
was the dufy of the deputy to levy the plaintiff’s execution, and the
defendant is liable for the refusal of his deputy to perform that duty.
If the deputy’s return on the plainbiff’s writ is coneclusive in this case,
the plaintiff’s attachment, for the purposes of this case, was subject to
that of 8. The question is, whether that return is conclusive.

Tn many cases, an officer’s return is conclusive. Bolles v. Bowen,
45 N. H. 124. But the right of action against the officer for a false
return, shows that the return is not always conclusive in his favor, or
againgt him. In some cases it may be contradicted. Lewis v. Blair,
1 N. H. 68. In any action to which the sheriff is a party, the return
is prima fucie ovidence for or against him, subject to be impeached,
contradicted, or varied like other prima facie evidence, by any parol
testimony, or other competent proof. Angier v. Ash, 26 N H. 99,
105. This action is against the sheriff, and the return is not conclu-
sive in his favor. The plaintiff’s attachment being prior to that of S.,
there must be

Judgment for the plaintiff.

StaxLey, J., did not sit.



