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town v. 6 Johns.Groveland, 15, 18;15 AmeniaGray Stanford,v.
92, 93.

In this case, estate,the life not a or as theestate was taxed as life
of theproperty fee,lessee : it It a of the thebut was taxed. was part

whole of inthat,which was It inferredtaxed to the lessor. is to be
taxation, the direc-life the united thebyestate and remainder were
tion or with the assent of lessor and for the lessee’slessee, purposethe
(shown by the he from record)for which withheld the leasepurpose
of his title from his creditors. So far as his a set-concealing gaining
tlement was concerned, the on his estate. Ittaxes were assessedduly
does not that taxesappear anybody.of the was Theany part paid by
payment of them athe lessor would not the lessee settlement.by give
The lessee could have a his taxes insettlement withoutgained paying
person, sense,them,not without the inof somebeing payer legal—but
within the reason of lawthe that from him the ofrequires payment
such contributions to the town from which he is to be re-treasury
lieved, as were him His share of theassessed on and his estate.duly
public burden was borne It was not borneby somebody.necessarily

him.by Not sense,in ofbeing, the the taxes assessedany payer duly
on his estate, he ingained no settlement Weare.

discharged.Case

Truesdale v. Straw.

In an law,action at a demurrer a in bar cannot be in theand plea joined
same or briefplea statement.

“An award, that T. shall and therighthave the of for hissupport building
timbers thereof in a wall &erected the of T.by S., separating buildings

inS., full,as and secure a manner as are nowample, they supported
therein, for so time as said wall shall be saidlong furnishingofcapable

and notsupport, become ruinous and and that shall have theunsafe; S.
same ofright for her and the timbers thereof in the wallsupport building

T.,of said in the manner are now and for thethey supported thereby,
time,”same is not deficient for want reasonable certainty.of

Such an award is not in that it does not the toobjectionable, require parties
execut-g' of the of If areright conveyances necessary,support.conveyances

ifin as well as wereby equity theyproceedingsbe obtainedcanthsy
award.thebyrequired-.-'""'specially

T. and inS.,matters of difference between re-of allsubmissionwrittenA
and a wallpartition thereon,—lots andbuildingtheir adjoiningtospect

fix line ;and the divisional to determine underto determineauthoritywith
the old wall shall be taken down and a new wallifrestrictions, any,what
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wall;theinbeerected; respectivelywhat shall the of therights parties
sup-ofrightand what theshall be either the other forpaid by party to

restrictionstheport atherein, determiningawardpreliminary—authorizes
erected,wallthe newupon which the old wall shall he taken down and

ofrightand a mutualline,the theaward divisionalsubsequent fixing
to tbesupport, and the sum be one to other.paid by party

land-owners,andWhere linereferees, authorized to fix the adjoiningbetween
to bewalldetermine he in awhat shall their rights partitionrespectively

thewall, par-erected, lineestablish a therunning longitudinally through
asthe wallties’ ofare established to so muchrights, respectively, thereby

stands theirupon lands.respective
award, the questionthe of andUpon construction a written submission

a questionisthe submissionwhether certain items were outsideawarded
of law.

under whatA submission under which are to determinereferees empowered
a new wallrestrictions an old wall taken andpartition may he down

erected, in re-and to decide partiesall matters of between thedifference
to in theirthe them includespect lots, wall,and authorizes tobuilding,

toaward of estab-items thandamages requiredof other thoseexpenditure
lish the of muralright support.

In an unrestricted and theto rules of evidencereferees,submission the
measure of aredamages matters of law.

at not theIn a suit law on an the referees isaward, subjectmisconduct of
the award,a It is a to set asideplea.of for the courtground toapplying

inthe and a hill incourt, equitymotion award is returnable toby bywhen
other cases.

cannot he dis-submission,law aaward,A written common writtenupon
forbond,law, anyin an action or the arbitrationupon it atputed upon

is to the submissionrecord, say,or defect not the thatapparent uponerror
and award.

Debt, an award. The declaration the defendantupon thatalleged
Her to recit­bond the which contained a conditionplaintiff,executed

that the are of lots inowners on Elm streetpartiesing adjoining
Manchester; thethat the has a eastplaintiff erected new wall upon

Ms in which to timbers for alot,of the defendant desires inserthalf
erect,which she is to and have a of supportnew aboutbuilding right

therein; for the of itthat accommodation said willproper JnñMliig
to take thenecessary ibt'inoriydown wall nowbecome andstanding,

a of the wiredpart building she liasconstituting down;taken that
desires totbe have his tim-:.......plaintiff inserted in the new wait''­

shall defendant,be erected the andbywhich have a ofright support
therein, agreedthat tbe havepartiesand to refer all matters of differ­

them, inbetween to said lots andrespect said andence building wall,
and ofthe award determination C„,to andG., B., who shall decide
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where the ifrestrictions,line is the under whatlots, any,between the
old wall shall taken and the erected, where,be down new wall and
what shall bo the in said shall berights respectively walls, and what

either ofpaid by to the other for the right support.
The declaration also noticealleged, that, upon due and ofhearing

the theparties, 5,referees made a award June in1873,preliminary
which wall,the of thethey provided takingfor down then existing
and the erection in itsof another that before withplace; proceeding
the work, the defendant should the timbers in thesupport plaintiff’s

in down;such that wallbuilding manner the be takenmight safely
that she should inprotect the rooms his from theplaintiff’s building
weather; that she should the timbers of the plaintiif’ssupport building
in the new in manner and aswall, the same and assecurely firmly they
now are made various other(and they not to beprovisions necessary

; and that,awarded at the conclusionrecited) of the thework, parties
suchshould be held to sum to the otherrespectively pay as the refer-

determine,ees consideration ofmight the wholeupon case.
that,The declaration also after aalleged, subsequent thehearing,

award,referees made a in whichfurther recited that the old wallthey
having down,been taken and the new wall erected in the manner by
them and theprescribed, parties having again heard,been they have
further awarded,—determined and

“ 1. and theestablishing line between[Defining the lots of the
parties.]

“ 2. That Truesdale shall havethe said the ofright forsupport his
andbuilding, thereof, wall,the timbers in said so erected saidby

Straw buildingsbetween the of said Truesdale,Straw and in as full
and and a manner asample secure now arethey supported therein,
for so a time as said wall shall belong capable of saidfurnishing sup-

andport, not ruinous andbecome unsafe.
“ 3. That the said shall have theStraw same ofright forsupport

her and the inthereof,timbers the wall ofbuilding, said Truesdale, in
the manner they are now and forsupported thereby, the same time.
And

“ 4. That shallsaid Straw to the saidpay Truesdale the sum of
twelve hundred and dollars andtwenty-six three incents, addition to
what she has inalready expended saidputting Truesdale’s building
into norepair, and shall have himcharge against by reason thereof.”

The declaration also that the awardalleged, was duly published and
in wherebydelivered to the anwriting parties, action has accrued to

$1,226.03,the to recover sum ofplaintiff said Ac.
The general issue,defendant the with a briefpleaded statement, as

:follows
“ I. Said invalid,award is because thesupposed referees failed to

submitted,award all inthe matters such form andupon manner as to
make the award and uponvalid the in thebinding parties, following

1. does notparticulars: determine,The award with sufficient legal
either or durationcertainty, extent of the rightthe of support which

VOL. lviii. 14
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2. Be-the said Straw in the wall of the said Truesdale.should have
anyofsaid executioncause the referees did not award and therequire

Straw,theor instruments the of of saidpapers by which right support
to her.it securedwas,whatever or sufficientlywould be effectually

3. the newthe one inches ofBecause, while two and fourthby award
Truesdale, thelandwall erected Mrs. be of saidby Straw would upon

ofrightshave what shall be thewhollyreferees failed to determine
wall.the the in of theof that portionparties (beyond right support)
firstthewall,show the whole of the forThe defendant will that new

a con-her;Elm but thatstreet,feet back from was erectedforty by
from aitof the which were into cameportion putsiderable brick

wall, of was built theportion by plaintiff’sformer the whichupper
byownedwith then of lot nowthe consent of the owner thegrantor,

under thesubmission;the and that,the and to indefendant referred
and onethe of the twofacts connected thebuilding, ownershipwith

un-matter of greatinches of wall mentioned would be afourth before
underand refereesdetermined saidcertainty, byshould have been

the submission.
“ suminvalid, the saidII. Said is becausesupposed whollyaward

and outsidewas, fact, whollyof claimsin made itemsup principally
to allow orsubmission, authorityand had nothe which the refereesof

ofitems of claim outside theand because the followingpass upon,
referees, the saidthe and included inwere allowed bysubmission

** * whichneither of$1,226.03, wit, =$1,069.03,tosum of
for of accruedright whollyitems was of and all whichany support,

prelim-to and to the so-calledsubmission,thesubsequent subsequent
5,award of June 1875.inary

1875,5,The of June in“III. said so-called awardpreliminary
as not the normade,and form was authorized submissionbymanner

to the defendant.byacceded
“ referees, onSaid or about June while the submission8,1875,IY.

4,1875,and on or about after the evi-againpending, Septemberwas still
of hadand the and their counsel been closedarguments partiesdence

submitted, without or consent of the de-knowledgethe cause theand
her, absence,and notice to and in herfendant, impor-without made

admeasurements,and and anby by engineerthemselvessurveystant
wherethem,'for the of the lineby purpose determining wasemployed

the and what and shouldthey givesaid creditparties, rightbetween
had them,which been laid before and whichtestimony surveysto the

were not or tomerely principallyadmeasurements enable theand
to the line which buttheydescribe determine tomight upon,referees

thethem decide where line should Said surveysto be. andenable
ofnot the theonly buildings byadmeasurements were owned parties,

uncertain,distant, and inother unreliable the topoints citybut from
inthem,some of and incor-buildings, pointsor were themselvessaid

And also saidreferees,said unauthorized admeasure-duringrect.
andand received listened to material statements ofsurveys,ments

to himin madeengineer respect previous surveys bysaid affecting
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said inandline. And and surveys,also saidduring admeasurements
the ref-of of thecounsel,absence said defendant and her Mr. Gay [one

in to mattersmade to other respectstatements the two refereeserees]
within de-his said also thematerially line. Andknowledge, affecting
fendant the chair-will show that said admeasurements made afterwere
man of the wouldfullyboard had been informed that the defendant
not absence,consent to of such in herthe admeasurementsmaking
and without notice to her to be Said admeasurements werepresent.
also referees,made said of the two andby same,reason saidby—and
one fourth saidbyinches of land was taken from the defendant
award, counsel,after in ad-distinctlythe his hadpresence,plaintiff’s
mitted, in effect, the was defendant’swhollythat wall built theupon
land. referees,allBy of which and the of saidmisdoings, partiality
the thereof,defendant was said reason is notaward,andinjured, by

her.”binding upon
The court, pro thethe motion toforma, granted plaintiff’s reject

brief thestatement, excepted.and defendant

Cross A. W. Sawyer,Burnham and for plaintiff.the&

J. B. Clark and R. forMorrison,C. the defendant.

Foster, J. The form of theadopted defendant in thispleading by
iscase and not orpeculiar, common statute law. Torecognized by

the general issue is annexed what is a statement,denominated brief
award,which a toincorporates demurrer some of the apoints and

in bar as toplea others. The first I,and second subdivisions of Part
and the statement,entire Third Part of the called,brief so constitute
a demurrer to declaration,the while the remainder of the pleading
incorporates of certain inallegations declaration,facts not stated the
and which are claimed to be a bar to 'Athe action. defendant cannot
thus withjoin the issue ageneral demurrer and the ofsubject-matter
a special for which, in ourplea, practice, a brief isstatement (which

aalways statement fact,of and not of is substituted. Tolaw) permit
such himjoinder would hasgive what been analways unfairregarded

;over hisadvantage this,unfair inadversary that he avoids the risk
overruled,of the costs apaying of demurrer which be aftermay and,

demurrer,the in a contest on inengaging plaintiff a which the latter
turnsmay prevail, round, costs,him without to another controversy

on the Iffacts. this brief statement is aallowed, demurrer bemay
tried Itby wasjury. rejected.properly

But since the defendant may hereafter be to correct herpermitted
pleadings theby and as the hasomitting objectionable parts, case been

allargued theupon aspects thepresented combined forms ofby plead-
it ising, deemed to theexpedient consider whole and allcase, the de-

fences at the present time.
The first point is,of demurrer that inthe award set out the dec­

laration notdoes determine with sufficient thelegal extentcertainty
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and of the shouldduration of the which defendantsupportright
ofin It not if,have the of the is that insteadplaintiff. probablewall

had, by bya submission to the mutual contract orreferees, parties
deed, rights theyto their several of support,undertaken express
would, could,or have a more certain and form ofused definite expres­

yearsthan A limitation time bysion that the award. ofsupplied by
of thesafetyhave the elements usefulness and whichwould excluded

It be to the infinite de­impracticableaward might giveincorporates.
brick,timber,tails of the and size of theshape, plank, aper­position,

ofto make the relationstures, &c., existingthatprojections, go up
in is a rea­the wall an awardbuilding. certaintyand The required

the naturesonable reference to thecertainty, having subject-matter,
the to bedone,of the use to be ormade, enjoyed.to be thething right

in ancertainty109. does suchCaldwell Arb. The law not imply
: it an intentioncontroversy impossibleaward as will render implies

be certain, consideringof the that the award shallparties reasonably
and certainty bythe this reasonable be definedmaysubject-matter;

as andof such the fixed estab­things,reference to an stateexisting
thewall, and the and timbers atbuildinglished state and relation of the

in andSuch is found deedsvery commonlydate of the referenceaward.
if certain in such docu­contracts, legalother and reasonablywritten
reasonably award,in an which isit seem to be certainments, would

If re­of an the award hadby agreement.the refereesexpression
“ more have arisencontroversya mightreasonable support,”quired

What ? than can arise theconcerningthe is reasonablequestion,over
“thatthe It is forof the at the date of award. objected,state wall

a said shall be of saidlong furnishing support,so time as wall capable
it theunsafe,”ruinous uncertain whethernot become and leavesand

test;is thefor or ofof the duration safety,duration capacity support,
the award the durationis,construction ofmanifestlythe correctbut

it isIt is that uncertainfor safe alsosupport. objected,of capacity
iswhich for safeis, supportit the continued ofcapacitywhich wall

But her isright. rightof duration of the defendant’sthe test the
“ for safeis, capacitythat the continuedtime,” duringfor the same

has the ofin which shewall, right support.of thesupport plaintiff’s
seem us to indicate anthe toshort,In of defendant’s objectionsnone

the whichhad to theuncertainty, being objectsunreasonable' regard
That have been mademightthe awardaccomplish.todesiredparties

for it.is nocertain, ground vacatingmore
? Because,an mustthat award be certain althoughis it saidWhy

lawnot thecertainty, impliesdoes expressly requirethe submission
and and contract for certainty.understandthe intendpartiesthat

And what is a? A degree.of reasonablecertaintyBut what degree
a as conflict with? wouldhigh degreeNot suchdegreereasonable

an termTo establish absolutecertainty.requiresintention whichthe
short forof time too or tooto fix a period longof beyears might

regardin toof the partiesand intentionsthe chief purposessome of
the and over-intention,and so defeatwall,made ofthe to theuse be
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form ofthrow the of the Noand foundation arbitration.purpose
us,award has to that would be morebeen and none occurssuggested,

into of to reasona-likely effectuate the intentions the parties regard
ble ofof the and durationcertainty support.extent

The award notis,second of demurrer that the does requirepoint
the the of Toparties to execute of thisconveyances right support.

itobjection doubtless,be theAlthough, refereesmay answered, (1)—
were authorized, the submission tonot awardthey required bywere
the areexecution of Ifconveyances. conveyances(2) necessary,
they can be in well ifobtained now as asproceedings equity, spec­by
ially the The of the arerequired partiesaward. establishedby rights
in inwriting, writing.authorized The andby persons duly rights
titles in real estate as anare, be, absolutely fixed award.they may by

v. 417;Furber 29 H.Chamberlain, Carter,N. Girdler v. 47 N. H.
305, 308. If the isabsence of a recorded deed a orpractical injury

to either indanger there is abundant andparty, remedy thereequity,
woxild no orbe other the if theremedy awardremoving injury danger,
had to onthe execute An actionrequired parties conveyances. the
bond might but it could notgive compensation, compel specific per­

Ifformance. such conveyancesthe award is that are(3) necessary
for it,the ofenjoyment rightsthe established the settled ruleby of
construction, that reasonable intendment to maderequires every be in

award,favor of the the ofrequirementsupplies conveyances.
The third is,of demurrer that thepoint award waspreliminary not

submission,authorized the norby acceded to theby defendant.' The
submission was of much more than the ofobligation certainpaying
sums of It outmoney. sets with thegreat particularity purposes and
desires of the with to theirparties regard ofcontemplated right mural
support, and refers all ofmatters difference between them in respect
to the lots, and wall.adjoining The referees worebuildings, to estab-
lish ; restrictions,the line under what ifdetermine any, the old wall

erected,should be taken down and where;the new wall and what
should ;be the of the inparties therights respectively walls and what
should topaid bybe either the other for the ofright support. And
the in was,condition of the bond suit that the defendant should per-

“ referees,form the ofawards” the and all suchpay sums and do all
other acts and as the referees should award. Itthings is suggested

defendant, in that inby the the bond itself the termargument, award
is not in and that inexpressed plural number,the this therespect

“case is that theerroneously and referees hadprinted; no authority
to anmake award But we ofby are thepiecemeal.” opinion that the
submission is broad to theenough authorityinclude to make an award
from time intime,to the of theprogress determination of the mat-

submitted,ters theand that andpreliminary subsequent award, each
after due to fullnotice the and opportunity heard,toparties be was a

mode of execution of the Ifproper authority conferred. the referees
had award,undertaken to but one and tomake direct how the work
should be and to ofdone, insteadprophesy, determining subsequently,



214 [Hillsborough,TRTJESDALE v. STRAW.

the de-the to be the plaintiff,and the doneconsequences damages
to theIt manifestfendant have had cause of wascomplaint.might

of determina-referees that much more capablethe would bedamages
concern-tion calculationdone, any previousafter were thanthey by

toseemthe submissionbythem. The restrictions authorizeding
ustoand it is not apparenthave been andfairly judiciously imposed,

andfor the of justicehow could purposeshave beenthey improved
wereauthorized, theya wise of wereTheyexecution the submission.

refer-of thefinal, dutyto thetheycertain and conformedreasonably
con-the legalwithinees, and the award of wasdamagessubsequent

the submis-ofand the fairstruction, authority, contemplationthe
toaccededsion. the defendantIt is therefore immaterial whether

not ap-But it doesauthoritythe method of the conferred.executing
mak-to theirthe arbitratorsthat was made beforepear any objection

ofand makingaward, hearinga or to theing subsequentpreliminary
fact, preliminaryin thedefendant,the final award. The accepted

tak-in init,award the conditionsby imposedtoundertaking perform
threeThethe new one.down her anding constructingbuilding

in are overruled.of set forth the brief statementdemurrerpoints
1. It isin bar.We the three matters of fact allegednow come to

isthe defendantthe new wall erected bythat inches ofalleged 2i
award; thethatthebyon the of the line establishedsideplaintiff’s

of thein that partthe of thelights partiesaward does not determine
; reason, and becausethat for thatwall, the of exceptedright support

ofportiona considerableof and title ofhistory,the confused origin,
facts con-of themade,was and becausethe bricks of which the wall

isinches of wallof theownershipnected with the thebuilding, 21
defective, : It isin thisis fatallyuncertain. A of thispart allegation

title, and historyfrom the originthat ofalleged arisingnot confusion
It should beto the notice of the referees.bricks,of the was brought

the referees werewas, and thatthe matter of differencewhatalleged
difference,of ofthem to settle a matterinformed of it. Requiring

or theby parties,the submissionwhich were not informedthey by
inall mattersavoid an award upontoeverywould enable party

stands uponas the caseBut,information.difference, by withholding
us, land,is on the plaintiff’sif of the wallthe record before any part

the refereesbyline establishedboundaryit is his. Thethat ofpart
of theand the walls are partsthe buildings,divides the land and

divided therealty, byare of thepartand wallsbuildings. Buildings
of the wallssupport,to rightsAside from the subjectionfixed line.

title, of the build-to as otherdivided, any partsasare as absolutely
or title.no oflots; uncertainty rightremainsand thereorings

an illus-564, 565, analogyfurnishes560,v. 9 Cush.Strong Strong,
this of the case.trating part

$1,226.03,the plaintiffthat the defendantis, pay2. finalThe award
in the plaintiff’salready expended puttingwhat she hasin addition to

that this sumthe defendant allegesIn pleading,inbuilding repair.
of theand claims outsidewhollyof itemswas made up principally
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isthat this allegationclaimsin shesubmission, then, argument,and
certainofthe awardIf the whetherquestion,to as true.be taken

fact, then, onofsubmission, were a questiontheitems was outside of
trueasbe takenstatement, it wouldthe briefthe ofquestion rejecting

aBut being ques-outside of the submission.that werethose items
ofit is asubmission, questionaof writtention of the construction

togetherto; try by jury,the defendant proposeslaw and that question
considered, propositionalreadyof demurrerwith the three points —a

a defenceisof these itemsIf the matternot to be entertained.
as willof factsansuchonly by allegationintroducedlaw,at it can be
certainoflaw, the allowancethat, as matter ofto seeenable the court

beingsuch factsNothe submission.authorized bywas notdamages
defective.statement is fatallythe briefthis ofpartalleged,

in-$1,069.03, weretoamountingthat itemsalso alleged8. It is
for anythese items wasand that neither ofcluded in the larger.sum,

andsubmission,after theand all of them accruedofright support,
authorizesNow, not onlythe submissionaward.after the preliminary

of support,for the rightwhat shall be paidreferees to determinethe
old wall shall berestrictions theunder whatalso to determinebut

ofand decide all matterserected, toand the new walltaken down
andlots,in the building,torespectbetween the parties,difference

wall; has reference to the performanceof the bondand the condition
and themay awarded, pay-thator beawards, everythingall theof

the How can it be claimedreferees.byof all sums requiredment
?for of supportthenothing except rightcould awardthat the referees

defendant tear down hermight buildingthat theIs it to be contended
wall and thetemporarily deprivedown theanother,and build tear

his and theits former support, expose buildingofbuildingplaintiff’s
to and himdemolition,and do anytherein to the weatherproperty

? This of the brief state-compensation partof withoutamount injury
and it ison such a defec-proposition, fatallyto bo basedment seems

thatstate facts the items ob-any showingit does nottive, because
allowed,items to bo as some of the othernot properto werejected

for the of authorizedright support, byin addition to paymentsums
statement, to be must state factsgood,The brief uponthe submission.

law,of isthat, as matter the award void.the court can seewhich
an to this of theis and insuperable objection paidBut there another
were the referees authorized to requireNot onlystatement.brief

not suchthan for wassupport, onlyother authoritysums to be paid
the in view,the hadaccomplish object partiestonecessaryabsolutely

no restriction the torefereesbut, containing bindingthe submission
otheranyor todamages question accordingofdecide the question

law as well as of the facts. The rules ofof thelaw, werethey judges
law,are matters ofof and thesedamagesand the measureevidence

the referees. Whether on these matterssubmitted tomatters were
within the rules of islaw,or imma-keptthe referees went beyond

should allowed,items of be was adamagesterial. What particular
the have chosen theirfact, partiesand of whichuponof lawquestion
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Noble,own whose awardjudges, by they Johnson v.agreed to abide.
109;;13 N. H. San­286­ White Mts. Railroad N.v. H.Beane, 39 ­

v.born H.Murphy, 65,50 N. 69.
The fourth of the brief of thepart statement, misconductalleging

arbitrators, imports requesta that foundedthe court a doctrineoverturn
its own fromdecisionsupon the earliest time. See Pageto the latest

2 235;v. N. H. 233, H. 58.Hubbard,v. 43 N.Pendergast, Fletcher
ofMisconduct is aarbitrators not onlythe butsubject of a plea,

to to the courtground apply to set an This bemayaside award.
done motion aupon when the award court, uponis andreturnable to

in 148;bill inequity cases.other Wills 2 Wils.Maccarmick,v.
Fletcher v. N. H.Hubbard, cited;before Page,Elkins 45v.
310.

The submission in this case was a thecontract, partieswhichby
chose their own andjudges, equitablesubmitted them andto legal

for decision, not nor re­rights law,them ofcontrolling by strict rules
of them inquiring decisions strict Thewith rules.conformity legal

decision, valid,if is decision,a or injudgment, the nature of a judicial
;rendered of if theby agreement is asparties and it to enforcedbe

had agreed, theparties without are whatarbitration, rightsthat their
arbitrators have N.them 49 H.decided to be. Whitcher v. Whitcher,
176. The of thepolicy common law settlementis in favor ofstrongly

arbitration. Johnson v.by Noble, Hobbes,v.cited;before Piersons
“N. H. 31.27,33 Awards andto fa­beought liberallyconstrued

242;Hawkinsvorably.” ;v. 1 Burr. 274­ on AwardsColclough, Kyd
Thurston, ;James v. 1 173;Cliff. Merrill,367­ v. 13 Me.Walker

132;Spear Hooper, 144;v. 22 Pick. Schuy­v. 20 Vt.Nye, ­Rixford
ler v. Der 2 235;Van Veer, Ambler,Caines 14 Johns.Jackson v.
96. award;reasonable anEvery intendment shall be made to support

ofthe intention the and the toparties objectsarbitrators are the real
be v. 62;considered. Archer 2 Har. & GillWilliamson, Skillings

14v. 43.Mass.Coolidge,
“One andhundred Lordtwenty years Mansfieldago, declared

critical inagainst niceties awards of thescanning bymade judges
ownparties’ ;Hawkins v.choosing.” Gon­before citedColclough,

539;Heavens,v. 2sales Yeates Burchell Marsh, 344,v. 17 349.How.­
fullThe books are of the rule, and its cases,toapplication particular

that voluntary arbitration is byheld the common law in estima­high
tion, and that the of theregularity proceedings and the of thevalidity
award are to be All thesepresumed. meanexpressions noprobably

this,more nor than thatless the submission and award are to be con­
;strued the ofreasonably intention the in andparties the submission

the inof arbitrators the award are to be fairascertained and rea­by
construction;sonable and so far as the intention of the arbitrators

outcarries and the ofintention toaccomplishes the it is beparties,
sustained, as contracts in generaljust are sustained. Undoubtedly,

incourtsvarious various times have constructionspractically applied
more or less strict to in particular cases;awards general rule,but the
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hasrequiring in and beenliberality such construction, has prevailed,
increasingly favored.

If award,an then, ofis have somea it mustpractically judgment,
the substantial in aas,Andqualities and incidents of a judgment.
suit on a cannot,judgment byrendered on a the defendantverdict,
any in theingenuity topleading, raise an he can goissue whichupon

onjury the questions ques-decided the or theby judgment, general
tion of the verdict; cannot, byofvalidity the or as liethejudgment

inany plea such a to thesuit, from the or verdictappeal judgment
jury, award,he cannot do the same in or (whata suit on anthing—so
is the same in a suit on enforce-thing) the for thesubmission bond
ment of the award.

There are cases that look like this proposi-toexceptions general
;tion but the as anyisproposition as and indisputableelementary

“rule of Inlaw. a suit noon a thejudgment, may pleaddefendant
such record.” That for theplea issue,raises an not butfor the jury,

“court. In a suit on an suchaward, the nodefendant may plead
;”award and when the as insubmission and in writing,award are

this case bond contains an(the also,the raisesthat plea,submission),
issue, not for the abut for notjury, beingthe court. The award
judgment of a court execution,authorized to enforce its byjudgment
the arbitrators do not inexecution; when,issue an asinbut, general,

case,this the parties make alaw,the thearbitrators their ofjudges
written award a writtenupon submission is forless, practi-none the
cal apurposes, on ajudgment verdict.

When aby submission under a rule of are madecourt arbitrators
of thejudges facts and notonly, law,of the their is a substi-award

tute for, and has as much effect as, the Leonard v.verdict of a jury.
W. R. R. Co., 118 Mass. 235. It is immaterial whether the tribunal
is called a board of arbitrators or a isor their decisionjury, whether
called an award or a verdict. For the that theparty claiming tribunal
exceeded its jurisdiction, by and notconsidering deciding questions
submitted, there is a legal method of Ifhis thatraising objection.
method awere plea, the itpresenting issue to a he could repeatjury,
with reference to the last verdict, after a or a third trial assecond
well as first,after the and and a overinterminably, prevent judgment
being rendered him.against When, as in case,this a commonby
law submission, arbitrators are made of the the law,facts andjudges
no formal isjudgment rendered on their award. It is therefore
itself treated as a judgment. It is rendered a court of theby parties’
own andchoosing, has been held ingenerally estimation,as andhigh
considered to rest on asgrounds stable, as a of a courtjudgment
established law.by And the claim of excess of is availa-jurisdiction
ble theby party who would insist such anupon If theobjection.

of theinvalidity award in itappears record, is,the like otherany
voidjudgment, on its :face when offered in it isevidence, rejected.

law,inBut as a suit at on a rendered on ajudgment verdict, it is
not left ato second or a board ofjury arbitrators to determine whether
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the first considered matters not in at lawjury submitted, so, a suit
on a written award on left tosubmission,rendered a written it is not
a second board of a firstarbitrators or to determine whether thejury
board of arbitrators considered matters not submitted. If it were
otherwise, the end of litigation bycould be indefinitely postponed

in a suitpleading, at law on a that the or arbitratorsjudgment, jury
included in their verdict them,matters not to and re-bysubmitted

thenewing same issue as to trial.every successive The issue would
be pei-petual. It nowould be more settled the verdict award oforby
the last of a im-tribunals,thousand consecutive itsappellate trying
mediate predecessor, than the isby first one from. If thereappealed
a ofright from one orappeal board of arbitrators anotherjury to jury
or board of arbitrators, on the issue whether the first consid-tribunal
ered matters not to it,submitted there is a similar of onright appeal
the question whether the tribunal athat issue committeddeciding
like error, and so on ad If isin this suit the defendantinfinitum.
entitled to submitted,thatplead the arbitrators considered matters not
to present that ato and to maintain herquestion jury, extra-plea by

evidence, favor,neous then, if the verdict were in her the plaintiff
should be entitled to that the considered not sub-plead mattersjury
mitted wit,to them the merits of the(to general arbitrated contro-

and toversy), take the verdict of another on that Thejury question.
law, inthe award asholding high estimation as the cannot con-verdict,

orsistently the defendant the re-justly give which it wouldremedy
fuse to the Thegive plaintiff. inplaintiff’s remedy rendersequity
this branch of the a rational,law and methodicaljust, system.

The indoctrine, that a suit at law no extrinsic facts can be pleaded
or ingiven to defeat it,evidence is a ofsupported by great weight

Storyauthority. declares :Judge the doctrine in broad termsvery
“ It is well that aknown when suit is at the lawbrought common

award,anupon no extrinsic or matter of dehorscircumstances, fact
the award, can be or in defeat it.” 2pleaded given evidence to Story
Eq. Jur., s. 1452, Maccarmick, cited;Wills v.citing before Bac. Ab.,

K.;& Aw., 344;Arb. Braddick v. Thompson, 8 East Underhill v.
;Vcm 2Cortlandt, 405;Johns. Ch. 336, C.,357­ S. Johns. on17 Kyd

also,Awards ed., 7, p. 327; see,c. v.(Am. 1808) Stewart,State—
;12 Gill J. ;& 456­ Tucker v. 69 Ill. Cobb v.179­ 52Page, Dortch,

548;Ga. ;3Todd, DayBarlow v. Johns. 367­ v. Hammond, 57
N. Y. 479.

The arbitration,of asprinciple we have hasseen, been favored by
the law from the Itearliest times. has been the of law topolicy the

thisestablish a firmsystem upon foundation, to itgive permanence
and far assolidity, and, so possible, invulnerability. agoAges
the doctrine whichwas has been andpromulgated, reiterated over
over theagain all tothrough intervening years down the day,present

submission,that a written award, rendered aupon written is asfinal,
final;a isjudgment conclusive, as a conclusive;isjudgment can be

attacked as a can beonly judgment attacked, and defeated as aonly



219TRUESDALE v. STRAW.December,1877.]

it cannotit,defeated; a at lawthat, uponin suitcan be andjudgment
be-is differenceanybe If therematter extraneous.byimpeached

the stronger posi-former holdsan a thetween award and judgment,
of theand traditions;tion it in all the authoritiesis laid down—for

esti-the law in highis heldseen, byhave that arbitrationlaw, as we
rea-; that; eye everythe a favorablemation that law it withregards

award, onlyan notofis to made in supportsonable intendment be
but preeminentlylitigation,because it tends to and terminatesuppress

notare accomplished,because such and terminationsuppression
asstatethebyprovidedthe medium of the courts and judgesthrough

mustotherwise,cannotcitizens, agreethe to its if theytribunal which
be,submit, it mayreluctantlyto mustappeal, theyand whose decisions

judgesare made byand awardsbut because arbitration is constituted
theby leg-establishedchoice,of own of tribunalsthe outsideparties’

con-whichforms and technicalitiesand untrammelled theislature, by
trol the tribunals.regularly constituted

we haveasit is the full of such declarationsTherefore that books are
clearness, amongand andto, many strengthreferred others of equal —

Newland, 62, court,the con­2 Johns. in whichthem, v. Douglass,
Spencer, and saidThompson, Ness, Yeates,Vanof Kent,sisting

;merits of an awarda suit at not lie to reexamine thethat law will
mistake or miscalcu­of achancery may palpablethat a court correct

their orrelievoarbitrators, partialitylation made the orby against
law, in aat submissionthat there is no suchcorruption, remedy—but

orcourt,a of not return­is,not the that not made rulestatute,within
motion made tooncourt,able to and therefore not to correctionopen

5 Wend.Harris, 516,the To v.court. the same effect is Elmendorf
520.

said,cited,In it An award is aMaccarmick,Wills v. isbefore —“
themselves, and achosen thejudgment by parties juryjudges by

in dehors :find matter or fact the awarda verdict cannotspecial any
of award can be to themby reason, givendehors theparity nothing

in a anddeclaration,evidence.” This a hundred fifteen yearswas
of rule inthe then establishedago, firmly England.

cases relied on as a doctrine. OneEnglish contraryare supporting
was,of these is Mitchell v. 16 East the thatStaveley, 58, pleawhere

the arbitrators not thedid consider certain matters within submission.
But the trial of did involve a trial ofthe issue not new the case pre-

the and thearbitrators,sented to the construction of submission and
aaward was matter determined the court.by

L.Commissioners,In the Duke v. The 5 H.R.,Buccleuch L.of
included, sum418, the was that the in aplea gross awarded asumpire

items not A verdict was taken bysubmitted. consent fordamages,
were,the The raised the construction of theplaintiff. questions sub-

themission, and of the as to the com-admissibility umpire’s testimony
;the as toof but no was raised theposition award ofquestion validity

the and the submission andconstruction of the award was deter-plea,
the court. No made tomined was anew the issuesby attempt try
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nQrtried sense,theby referees, the inaward, anywas of thevalidity
directly or theirleft to the forindirectly, as a matter of factjury
determination.

extent,these andConceding other cases as to a limitedauthority,
for the defendant, there theremains ofgreat authority againstweight
the general ofpractice. cases,Particular presenting special questions
fact to a asubmitted are not sufficient and establishjury, to warrant
general inrule, that, a suit on a written a sub-award made on written
mission, the defendant author-the of excess ofmay try by jury question

inity the arbitrators. rule,Such a in thethis,cases like where jury
trial of that would meritsquestion be a trial thenecessarily generalof
of the arbitrated be that arbitra-controversy, would the abolition of
tion which lawthe with favor.regards great

In v. Farnam, 269,Bean 6 law273,Pick. of commonthe rule the
is but arecognized; found forwas to exist in Massachusettsnecessity
its for issuspension, want itadequateof Thuschancery powers.
said, our orBut as do not authorize us to vacatechancery powers—“

award,correct an ofthere awould be failure of if the meritsjustice
an award therefore,not inmight cases,some cases be reexamined. In
of the arbitrators,ofcorruption or where their authority,exceedthey
or there are beaward,errors and ingross mistakes the relief may
granted, under our system of thejurisprudence, by defendantallowing
to the in ofplead matter an onaction the award.” This declaration
the it,Massachusetts acourt, and the in accordance with ispractice

forstronger authority rule than a thethe multitude of cases following
rule. The Massachusetts au-without a court ofjudiciary, chancery
thorized to vacate awards, the of somefeeling imperative necessity

in ofremedy cases and it togross injustice, finding impossible ques-
law,tion or evade the settled the recog-rule of common distinctly

nized in declared,the case last named, boldly it, andacknowledged
with a spirit that,of to the as hadenterprise theyequal emergency,
not the necessary to and thererelief,administer aschancery power
would of vacated,be a failure if awards could not sometimes bejustice
the courts of law must rule.operationthe of ansuspend acknowledged
Whenever and wherever for ceases,the reason the the sus-suspension
pension cease, reinstated,itself should and the rule unless thebe

shall be found in thansuspension salutarymore thepractice operation
of the rule.

The causes which the inthe of rule Massa-compelled suspension
chusetts as inhave, otherapply, they defi-always jurisdictions equally
cient in chancery powers.

There inare doubtless decisions our own tomany state which seem
be in law,conflict the the commonwith doctrine of and which recog-
nize the award anof an and issue to thepower impeaching by plea

but all thejury; uponare same considerationsthey predicated which
ina of rulecompelled Massachusetts,the thesuspension namely, pre-

vention of a thefailure of in absence ofjustice, requisite chancerythe
of or awards.power vacating Before the courts ofcorrecting New
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orfor fraudawardsset asidehad toHampshire acquired equity power
anfor sucharbitrators, apparentof nocorruption remedythere was
OfMassachusetts.inlaw,at asoutrage, andexcept by plea jury-trial

failure ofatocourse, preventa must be found and affordedremedy
Massachusetts, providedwasand as injustice, here,that remedy

:ruleEnglishancientbe a of the(could provided by suspensiononly)
it was the resort of necessity.

isits suspensionforThe rule is thedeclared, necessitynot butonly
“ ofno courtHavingin our earliest decisions.clearly recognized

doc­thehave adoptedit is that we should everchancery, impossible
avoided byandtrine that an cannot in pleading,award be impeached

state,thislaw, inasmatter dehors. I think it downlaywe may safely
mis­that partiality,an corruption,award be as well formay impeached

onappearingbehavior, Ac., arbitrators,of the as for objectionslegal
toEnglandinthe face of the award. Whatever would be sufficient

law, in a summaryset motionaward,aside an in a court of byeither
state, of objec­bill, by wayor in a court or in thisway, byof equity,

offered intion to a to an award whenreferees,of orreport destroy
beaction, may pleadedevidence in an ofaction on the causeoriginal

or onitself,in awardis on theaward,avoidance of the when the action
Rockingham,Judkins,v.the bond in KnowltonSmith, J.,of submission.” C.
n. 1.Term, 442,Reportsb. 1805. Smith’s New HampshireFe­

note, remarks,—And in the samethe learned editor of those reports,
“ 1832,statute oftheThe reason for this doctrine was taken away by

is heldcourt; and it nowtheconferring equity powers upon superior
of ar­law,that on the themisconduct, partor mistake ofcorruption,

award,to thebitrators, at of defencewaycannot be lawpleaded by
58;H. El­orto 43 N.Hubbard,the bond. Fletcher v.submission

kins v. H. 310.”45 N.Page,
Judkins,v.We case of Morsehave been to examine thepermitted

6, p. 271,in whichChief-Justice Smith’s vol.Manuscript Reports,
stated into the viewsshows the to have been conformablepractice

bond,a with conditionthe note cited. action onabove The was debt
admitsto abide In his the defendantthe award of arbitrators. plea,

thereaward,the it a valid or becauseaward, but is notsays binding
and arbi-was the thecollusion between the arbitrators and plaintiff;

Ac. Thecollusion,trators fraud, corruption, partiality,-were ofguilty
collusion, par-in theplaintiff, corruption,his traversedreplication,

a verdict in favorfoundAc., and issue was Thetiality, joined. jury
; in for sumof the thegave chanceryand the courtplaintiff judgment

of the suit.awarded, with interest from the commencement
To in a authoritythere has not been this statesay greater judicial

than and moderation.Smith, is to with cautionChief-Justice speak
In chancerythe want of1805, juris-he and his associates recognized

indiction as on an be impeached plead-the which award couldground
at We see noand matter in an action law.ing, dehors,avoided by

thiscause for reason of as thus laid down bythe the lawoverruling
court ago.seventy-two years
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Thus, Woodbury,in 2 N. 234, J.,v. H.Page 233,Pendergast,
said, In aactions on the to fulfil an underawardpromise [made—“
submission not awardby the under a rule of or on theparties, court],

it in itselfitself, validitywould seem that the of the awardEngland
Maccarmick, andbycannot be attacked matter dehors Wills v.[citing

other mistakeThe redress for oronly corruption, partiality,cases].
is in far,How in a wechancery,the absence of court ofchancery.

to admit suchought evidence to defeat an on the orpromiseaction
on isaward,the questionable.”

82,In Adams Adams, J.,v. 8 N. H. C. said it90, Richardson,
would if anbe a could notstrange award made under rule of court

“be extrinsic inimpeached by evidence, mode,for there is no other
state,this in which relief an and can beawardagainst illegal unjust

obtained.”
In Richardson v. 23 N. H. debt106, which wasHuggins, upon

an arbitration the was non state­bond, est with a briefplea factum,
ment that the had Aarbitrators exceeded their verdictauthority.
was taken consent, Theby to the of the court.subject opinion
court would not that inpresume claims not submitted were included
the award. On motion for a trial,new affidavits of arbitrators and

award,others, as to the of the were taken and submittedcomposition
to the court. The motion for a trial was anddenied, Bell, J.,new
said, We do not feel called of theto the correctnessupon question—“

laid ingeneral Adams,down Adams v. that the court willprinciple
look theonly to award itself for the means of a claim notrejecting

andsubmitted toimproperly allowed.” These citations are showgiven,
that, while some of the earlier in this acases state defencerecognized

andby extrinsic evidence to an at suchplea award,action law on an
was made withrecognition courts,hesitation the and withby usually

the that noprotest other was available toremedy prevent injustice.
And it is noticeable, Haines,that in all cases Thrasher v.the except
2 N. H. 429, the ofquestion the of the award was determinedvalidity

the court and notby the Since the of 'theby jury. chancery powers
court have been and a for anrecognized, award hasremedy illegal

inbeen found the into the rule actions atequity, exception rejecting,
awards,law on defences and evidence dehors the hasby plea award
out of here, and the rule itselfpassed practice prevails.

Our overchancery awards is derived from thejurisdiction construc-
tion of the of Statutes,the Revised c. s.language 171, 6, establishing
a Thatgeneral chancery power. construction was not in theadopted
time of the earlier decisions. In 1853, it was first asuggested (in

Bell,dictum of in N.Judge Pierce, 503,Wells v. 27 H. that512)
“the Revised Statutes confer an as broad asequity jurisdiction equity

itself;” but not until Walker v. 35 N. H.Cheever,1857 was( 339)
it decided that this fullformally court has chancery andpowers gen-
eral Inequity jurisdiction. Richardson v. itHuggins was(1851)
not and thatrecognized; case, decidedalthough after the passage
of the Revised Statutes, followed the old ofpractice theregarding
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ofpurposes justice;—for theruleEnglish necessity,as fromsuspended
before the Revisedthis wasbut it is in mind thatto bearimportant

Bell inJudgeintimated byStatutes had the constructionreceived
Until it wasin 1857.1853, the courtand bydeliberately adjudged

there was occa-existed, nodecided in full power1857 that chancery
rule.of thesion to the continuedquestion suspension

islaw distinctlyIn of the commonour later the ruledecisions
58; Elkins v. 45H.43 N.recognized. Hubbard, Page,Fletcher v.

Carter, H.;N. H. 310­ 47 N. 308.Girdler v.
of equitableIn H. the503, 513, adoptionWells v. 27 N.Pierce,

in the absence offrom necessity,in atprinciples law,proceedings
is made to Runlet v.: referenceequitable andtribunals, is recognized
it is saidOtis, case, (Bell,2 N. illustration,H. for which167, J.),

“ inexisted New Hampshire,was of equitydecided while no court
rules toequitable pre­and while to adoptthe were compelledcourts

154, 159,38 H.Pennock, Rerley,vent N.in Ela v.Andinjustice.”
had no generalstateJ., juris­C. the courts of thissays, “Formerly—

there wasa failure of nat­diction in and, justice,toequity; prevent
as far asrights pos­recognize equitablea inclination tourally strong

reason forin is no longer any attemptingsible suits at law. There
tobelongs appropriatelyto in law the redress whichsuits atafford

See, 55 N.Copp Henniker,v. H.also,the injurisdiction equity.”
179, 211.

that none of theconclusion, then,It Newseems to be a legitimate
the acknowl-universallyin conflict withHampshire authorities are

a award on aforbids written writ-law,rule of the common thatedged
itaction extraneousbyten in an uponsubmission to be impeached

for theand efficient ofpurposesevidence. If that salutaryrule is
of the rule should ceaseit is the suspensionreasonable thatjustice,

of adequate chancery pow-when the cessation of its cause —the want
andreasonable, safe, sufficient for theers —is It seemsrecognized.

rule shouldsuspendedthat the beadministration ofpractical justice,
unlimitedWithto sway. chanceryresume its beneficentpermitted

relief,ofand extent thereequitablepowers, speciesaffording every
should recognize any exceptionseems to no this courtwhybe reason

law.to of the commonthe time-honored rule
adoctrine, that written commonIt seems to be the more consistent

not inbe andisputed,law award submission shalla writtenupon
not on theit, record,defect apparentaction for error orupon any

award; thatand the isremedy bythat is to andthe submissionsay,
court,returnable to andaward iscourt, uponmotion to the when the

the rule inalready recognizeda in Such isbill in other cases.equity
v. Hubbardmisconduct, mistake andrelation to andfraud, (Fletcher
the further; the of andrecognitionElkins v. andbeforePage, cited)

stated, will manifestly pro-the as aboverule,fullest of theapplication
administration ofin the thismote asconvenience as well symmetry

ato fromappeals jurybranch the doorlaw, uponof the and will close
inconveniencethe attendant andthe with allarbitrators,ofjudgment
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inexpense, oíviolation of the of the law and of thepolicy agreement
parties to abide Theby the decision of choice.of their ownjudges
defendant’s exceptions are overruled.

Case discharged.
Stanley, J., did not sit.

Spalding a.v. Brooks &

It is sufficient for the court, on the trial an a testator wasissue,of whether
induced to make his will onundue ruleby influence, to state the general
that subject. They are not bound to it to particu-illustrate referenceby
lar portions of the evidence.

Appeal, from the of aprobate was,will. One issue tried whether
the testator was induced to make the influence. Thebywill undue
court thegave .jury general instructions on the subject, substantially
like those ingiven Woodman,Boardman v. N. H. 120. The de-47
fendants toexcepted the refusal to instructionsgive applica-specific
ble to particular ofparts the andevidence. Yerdict for the plaintiff,
motion theby defendants for a new trial.

Cross Burnham, for the defendants.&

forBurns, the plaintiff.

J.Stanley, It was forenough the court to state the rulegeneral
as to what'constituted undue influence, and leave it to the tojury ap-

the lawply given them by the court to the factsspecific proved.
The court are not bound to illustrate and theapply general princi-

on thisple andsubject by to particular of the evidence.parts The
result of such a course would be to give undue toprominence some

of theportions evidence, and thus lead the minds of the jury away
from the main atquestion issue. It was the counsel,of induty the

to callargument, the attention of the to thejury evidence bearing
the issue, andupon to make such comments on it as would tend to

the positionsustain took.they
The instructions in case were sufficient, and there was no errorthis

in torefusing give those asked for by the defendants.

Motion denied.
Bingham, did notJ., sit.


