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gozwg 3v. Groveland, 15 Gray 15,18 ; Amenia v. Stanford, 6 Johns.
, 98.

In this case, the life estate was not taxed as a life estate, or as the
property of the lessee : but it was taxed. It was a part of the fee, the
whole of which was taxed to the lessor. Itis to be inferred that, in
taxation, the life estate and the remainder were united by the direc-
tion or with the assent of the lessor and lessee, for the lessee’s purpose
(shown by the purpose for which he withheld the lease from record)
of concealing his title from his creditors. So far as his gaining a set-
tlement was concerned, the taxes were duly assessed on his estate. It
does not appear that any part of the taxes was paid by anybody. The
payment of them by the lessor would not give the lessee a settlement.
The lessee could have gained a settlement without paying his taxes in
person,—but not without being the payer of them, in some legal sense,
within the reason of the law that requires from him the payment of
such contributions to the town treasury from which he is to be re-
lieved, as were duly assessed on him and his estate. His share of the
public burden was necessarily borne by somebody. It was not borne
by him. Not being, in any sense, the payer of the taxes duly assessed
on his estate, he gained no settlement in Weare.

Case discharged.

TRUESDALE v. STRAW.

In an action at law, a demurrer and a plea in bar cannot be joined in the
same plea or brief statement.

An award, that T. “shall have the right of support for his building and the
timbers thereof in a wall erected by 8., separating the buildings of T. &
8, in as full, ample, and secure a manner as they are now supported
therein, for so long time as said wall shall be capable of furnishing said
support, and not become ruinous and unsafe; and that 8. shall have the
same right of support for her building and the timbers thereof in the wall
of said ., in the manner they ave now supported thereby, and for the
same time,” is not deficient for want of reasonable certainty.

Such an award is not objectionable, in that it does not require the parties to
executs conveyances of the right of support. If conveyances are necessary,
thay can be obtained by proceedings in equity as well as if they were

,f’/specia,]ly required by the award.

A written submission of all matters of difference between T. and S., in re-
spect to their adjoining lots and a building and partition wall thereon,—
with authority to determine and fix the divisional line; to determine under
what restrictions, if any, the old wall shall be taken down and a new wall
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erected ; what shall be the rights of the parties respectively in the wall;
and what shall be paid by either party to the other for the right of sup-
port thercin,—authorizes a preliminary award determining the restrictions
upon which the old wall shall be taken down and the new wall erected,
and a subsequent award fixing the divisional line, the mutual right of
support, and the sum o be paid by one party to the other.

‘Where referces, authorized to fix the line between adjoining land-owners, and
determine what shall be their rights respectively in a partition wall to be
erected, establish a line running longitudinally through the wall, the par-
ties’ rights, respectively, are thereby established to so much of the wall as
stands upon their respective lands.

Upon the construction of a written submission and award, the question
whether cortain items awarded were outside the submission is a question
of law.

A submission under which referees are empowered fo determine under what
rostrictions an old partition wall may be taken down and a new wall
erected, and o decide all matters of difference between the parties in re-
spect to the lots, building, and wall, authorizes them o include in their
award of damages items of expenditure other than those required to estab-
Jish the right of mural support.

In an unrestricted submission to referces, the rules of evidence and the
measure of damages are matters of law.

In a suit at law on an award, misconduct of the referces is not the subject
of a plea. Itis a ground for applying to the court to set aside the award,
by motion when the awaxrd is returnable to court, and by a bill in equity in
other cases.

A written common law award, upon a written submission, cannot be dis-
puted in an action upon it at law, or upon the arbitration bond, for any
error or defect not apparent upon the record, that is to say, the submission
and award.

Dzsr, upon an award. The declaration alleged that the defendant
executed her boud to the plaintiff, which contained a condition recit-
ing that the parties are owners of adjoining lots on Elm street in
Manchester ; that the plaintiff has erccted a new wall upon the casb
half of his lot, in which the defendant desires to ingert timbers for a
new building which she is about to erect, and have a right of support
therein ; that for the proper accommodation of said Luilding it will
become nocessary to take down the wall now stending, and formerly
constituting a parb of the building whic't she has {aken down; thab
the plaintiff desires to have his tim. g inserted in the new wall™-
which shall be erected by the defendas.., and have a right of support
therein, and that the parties have agreed to refer all matters of differ-
ence between them, in respect to szid lots and said building and wall,
to the award and determination of C., G., and B., who shall decide

L
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where the line is between the lots, under what restrictions, if any, the
old wall shall be taken down and the new wall erected, and where,
what shall be the rights respectively in said walls, and what shall be
paid by either to the other for the right of support.

The declaration also alleged, that, upon due notice and hearing of
the parties, the referees made a preliminary award June 5, 1873, in
which they provided for the taking down of the then existing wall,
and the ercction of another in its place; that before proeceding with
the work,the defendant should support the timbers in the plaintiff’s
building in such manner that the wall might be safely taken down;
that she should protect the plaintiff’s rooms in hig building from the
weather ; that she should support the timbers of the plaintiff’s building
in the new wall, in the same manner and as securely and firmly as they
now are (and they made various other provisions not necessary to be
recited) ; and awarded that, at the conclusion of the work, the parties
respectively should be held to pay such sum fo the other as the refer-
ees might determine, upon consideration of the whole case.

The declaration also alleged, that, after a subsequent hearing, the
referees made a further award, in which they recited that the old wall
having been taken down, and the new wall erected in the manuer Ly
them prescribed, and the parties having again been heard, they have
further determined and awarded,—

“1. [Defining and establishing the line between the lots of the
parties. ]

¢¢ 2. That the said Truesdale shall have the right of support for his
building, and the timbers thereof, in said wall, so erected by said
Straw between the buildings of said Straw and Truesdale, in as full
and ample and secure a manner as they now are supported therein,
for so long a time as said wall shall be capable of furnishing said sup-
port, and not become ruinous and unnsafe.

3. That the said Straw shall have the same right of support for
her building, and the timbers thercof, in the wall of said Truesdale, in
the manner they are now supported thereby, and for the same time.
And

“4. That said Straw shall pay to the said Truesdale the sum of
twelve hundred and twenty-six dollars and three cents, in addition to
what she has already expended in putting said Truesdale’s building
into repair, and shall have no charge against him by reason thercof.”

The declaration also alleged, that the award was duly published and
delivered in writing to the parties, whereby an action has accrued to
the plaintiff to vecover said sum of $1,226.08, &o.

The defendant pleaded the general issue, with a brief statement, as
follows :

“1. Said supposed award is invalid, because the referees failed to
award upon all the matters subinitted, in such form and manner as to
make the award valid and binding upon the parties, in the following
particulars: 1. The award does not determine, with sufficient legal
certainty, either the extent or duration of the right of support which

VOL. LVIII. 14
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the said Straw should have in the wall of the said Truesdale. 2. Be-
cause the said referees did not award and require the execution of any
papers or instruments by which the right of support of the said Straw,
whatever it was, would be effectually or sufficiently secured to her.
8. Because, while by the award two and one fourth inches of the new
wall erected by Mrs. Straw would be upon land of said Truesdale, the
referees have wholly failed to determine what shall be the rights of
the parties (beyond the right of support) in that portion of the wall.
The defendant will show that the whole of the new wall, for the first
forty feet back from Elm street, was erected by her; but that a con-
siderable portion of the brick which were put into it came from a
former wall, the upper portion of which was built by the plaintiff’s
grantor, with the consent of the then owner of the lot now owned by
the defendant and referred to in the submission; and that, under the
facts connected with the building, the ownership of the two and one
fourth inches of wall before mentioned would be a matter of great un-
certainty, and should have been determined by said referees under
the submission.

“TI. Said supposed award is wholly invalid, because the said sum
was, in fact, made up principally of items and claims wholly outside
of the submission, and which the referees had no authority to allow or
pass upon, and because the following items of claim outside of the
submission were allowed by the referees, and included in the said
sum of $1,226.08, fo wit, * * * —§1 069.08, neither of which
items was for any right of support, and all of which wholly acerued
subsequent to the submission, and subsequent to the so-called prelim-
inary award of June 5, 1875.

“TI1. The said so-called preliminary award of June 5, 1875, in
manner and form as made, was not authorized by the submission nor
acceded to by the defendant.

“TV. Said referees, on or about June 8, 1875, while the submission
was still pending, and again on or about September 4, 1875, after the evi-
dence and arguments of the parties and their counsel had been closed
" and the cause submitted, without the knowledge or consent of the de-
fendant, and without notice to her, and in her absence, made impor-
tant surveys and admeasurements, by themselves and by an engineer
employed by them,.for the purpose of determining where the line was
between the said parties, and what credit and right they should give
to the testimony which had been laid before them, and which surveys
and admeasurements were not merely or principally to enable the
referees to describe the line which they might determine upon, but to
enable them to decide where the line should be. Said surveys and
admeasurements were not only of the buildings owned by the parties,
but from other distant, uncertain, and unreliable points in the eity to
said buildings, or some points of them, and were in themselves incor-
rect. And sald referees, also during said unauthorized admeasure-
ments and surveys, received and listened to material statements of
said engineer in respect to previous surveys made by him affecting
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said line. And also during said admeasurements and surveys, and in
the absence of said defendant and her counsel, Mr. Gay [one of the ref-
erees| made statements to the other two referees in respect to matters
within his knowledge, materially affecting said line. And also the de-
fendant will show that said admeasurements were made after the chair-
man of the board had been fully informed that the defendant would
not consent to the making of such admeasurements in her absence,
and without notice to her to be present. Said admeasurcments were
also made by said referees,—and by reason of the same, said two and
one fourth inches of land was taken from the defendant by said
award, after the plaintiff’s counsel, in his presence, had distinctly ad-
mitted, in effect, ihiat the wall was wholly built upon the defendant’s
land. By all of which misdoings, and the partiality of said referees,
the defendant was injured, and said award, by reason thereof, is nof
binding upon her.”

The court, pro forma, granted the plaintiff’s motion to reject the
brief statement, and the defendant excepted.

Cross & Burnham and A. W. Sawyer, for the plaintiff,
J. B. Clark and C. R. Morrison, for the defendant.

Fosrer, J.  The form of pleading adopted by the defendant in this
case is peculiar, and not recognized by common or statute law. To
the general issue is annexed what is denominated a brief statement,
which incorporates a demurrer to some points of the award, and a
plea in bar as to others. The first and second subdivisions of Part T,
and the entire Third Part of the brief statement, so called, constitute
a demurrer to the declaration, while the remainder of the pleading
incorporates allegations of certain facts not stated in the declaration,
and which are claimed to be a bar to the action. A defendant cannot
thus join with the general issue a demurrer and the subject-matter of
a special plea, for whicl, in our practice, a brief statement (which is
always a statement of fact, and not of law) is substituted. To permit
such joinder would give him what has always been regarded an unfair
advantage over his adversary ; unfair in this, that he avoids the risk
of paying the costs of a demurrer which may be overruled, and, after
engaging the plaintiff in a contest on a demurrer, in which the latter
may prevail, turns him round, without costs, to another controversy
on the facts. If this brief statement is allowed, a demurrer may be
tried by jury. It was properly rejected.

But since the defendant may hereafter be permitted to correct her
pleadings by omitting the objectionable parts,and as the case has been
argued upon all the aspects presented by the combined forms of plead-
ing, it is deemed expedient to consider the whole case, and all the de-
fences at the present fime.

The first point of demurrer is, that the award set out in the dec-
laration does not determine with sufficient legal certainty the extent
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and duration of the right of support which the defendant should
have in the wall of the plaintiff. It is not probable that if, instead of
a submission to referees, the parties had, by mutual contract or by
deed, undertaken to express their several rights of support, they
would, or could, have used a more certain and definite form of expres-
sion than that supplied by the award. A limitation of time by years
would have excluded the elements of usefulness and safety which the
award incorporates. It might be impracticable to give the infinite de-
tails of the position, shape, and size of the plank, timber, brick, aper-
tures, projections, &c., that go to make up the existing relations of
the wall and building. The certainty required in an award is a rea-
sonable certainty, having reference to the subject-matter, the nature
of the thing to be done, the use to be made, or the right to be enjoyed.
Caldwell Arb. 109. The law does not imply such certainty in an
award as will render controversy impossible: it implies an intention
of the parties that the award shall be reasonably certain, considering
the subject-matter ; and this reasonable certainty may be defined by
reference to an existing state of things, such as the fixed and estab-
lished state and relation of the wall, and the building and timbers at the
date of the award. Such reference is very commonly found in deeds and
other written contracts, and if reasonably certain in such legal docu-
ments, it would seem to be reasonably certain in an award, which is
the expression by referees of an agreement. If the award had re-
quired ¢ a reasonable support,” more controversy might have arisen
over the question, What is reasonable ? than can arise concerning the
state of the wall at the date of the award. It is objected, that ¢« for
50 long a time as said wall shall be capable of furnishing said support,
and not become ruinous and unsafe,” leaves it uncertain whether the
duration of capacity for support, or the duration of safety, is the test;
but the manifestly correct construction of the award is, the duration
of capacity for safe support. Itis also objected, that it is uncertain
which wall it is, the continued capacity of which for safe support is
the test of the duration of the defendant’s right. But her right is
“for the same time,” that is, during the continued capacity for safe
support of the plaintiff’s wall, in which she has the right of support.
In short, none of the defendant’s objections seem to us to indicate an
unreasonable uncertainty, regard being had to the objects which the
parties desired to accomplish. That the award might have been made
more certain, is no ground for vacating if.

Why is it said that an award must be certain? Because, although
the submission does not expressly require certainty, the law implies
that the parties understand and intend and contract for certainty.
But what degree of certainty ? A reasonable degree. And what is a
reasonable degree ? Not such a high degree as would conflict with
the intention which requires certainty. To establish an absolute term
of years might be to fix a period of time too long or too short for
some of the chief purposes and intentions of the parties in regard to
the use to be made of the wall, and so defeat the intention, and over-
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throw the purpose and foundation of the arbitration. No form of
award has been suggested, and none occurs to us, that would be more
likely to effectuate the intentions of the parties in regard to reasona-
ble certainty of the extent and duration of support.

The second point of demurrer is, that the award does not require
the parties to exccule conveyances of the right of support. To this
objection it may be answered,—(1) Although, doubtless, the referces
were authorized, they were not required by the submission to award
the execcution of conveyances. (2) If conveyances are nccessary,
they can be obtained now by proceedings in equity, as well as if spee-
ially required by the award. The rights of the parties are established
in writing, by persons duly authorized in writing. The rights and
titles in recal estate are, as they may be, absolutely fixed by an award.
Furber v. Chamberlain, 29 N. H. 417; Girdier v. Curter, 4T N. H.
805, 308. 1If the absence of a recorded deed is a practical injury or
danger to either party, there is abundant remedy in equity, and there
would be no other remedy removing the injury or danger, if the award
had required the parfies to execute conveyances. An action on the
bond might give compensation, but it could not compel specific per-
formance. (3) If the award is such that conveyances arc necessary
for the enjoyment of the rights established by it, the settled rule of
construction, that requires every reasonable intendment to be made in
favor of the award, supplies the requirement of conveyances.

The third point of demurrer is, that the preliminary award was not
authorized by the submission, nor acceded to by the defendant.® The
submission was of rouch more than the obligation of paying ecertain
sums of money. It sets out with great particularity the purposes and
desires of the parties with regard to their contemplated right of mural
support, and refers all matters of difference between them in respect
to the adjoining lots, buildings, and wall. The referees were to ostab-
lish the line ; deferinine under what restrictions, if any, the old wall
should be taken down and the new wall erected, and where; what
should be the rights of the parfics respectively in the walls ; and what
should be paid by either to the other for the right of support. And
the condition of the bond in suit was, that the defendant should per-
form the ¢ awards” of the referees, and pay all such sums and do all
other acts and things as the referces should award. It is suggested
by the defendant, in arguinent, that in the bond itself the term award
is not expressed in the plural number, and that in this respect the
case is erroneously printed ; and that «“the referees had no authority
to make an award by pieceineal.” But we are of the opinion that the
submission is broad enough to include the authority to make an award
from time to time, in the progress of the determination of the mat-
ters submitted, and that the preliminary and subsequent award, each
after due notice to the partics and full opportunity to be heard, was a
proper mode of execution of the authority conferred. If the relcrees
had undertaken to make but one award, and to direet how the work
should be done, and to prophesy, instead of determining subsequently,
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the consequences and the damages to be done the plaintiff, the de-
fendant might have had cause of complaint. It was manifest to the
referees that the damages would be much more capable of determina-
tion after they were done, than by any previous calculation concern-
ing them. The restrictions authorized by the submission seem to
have been fairly and judiciously imposed, and it is not apparent to us
how they could have been improved for the purposes of justice and
a wise execution of the submission. They were authorized, they were
reasonably certain and final, they conformed to the duty of the refer-
ees, and the subsequent award of damages was within the legal con-
struction, the authority, and the fair contemplation of the submis-
sion. It is therefore immaterial whether the defendant acceded to
the method of executing the authority conferred. But it does not ap-
pear that any objection was made before the arbitrators to their mak-
ing & preliminary award, or to the subsequent hearing and making of
the final award. The defendant, in fact, accepted the preliminary
award by undertaking to perform the conditions imposed in it, in tak-
ing down her building and constructing the new one. The three
points of demurrer set forth in the brief statement are overruled.

We now come to the three matters of fact alleged in bar. 1. Itis
alleged that 2% inches of the new wall erected by the defendant is
on the plaintiff’s side of the line established by the award; that the
award does not determine the rights of the parties in that part of the
wall, the right of support excepted ; that for that reason, and because
of the confused origin, history, and title of a considerable portion of
the bricks of which the wall was made, and because of the facts con-
nected with the building, the ownership of the 2% inches of wall is
uncertain. A part of this allegation is fatally defective, in this: It is
not alleged that confusion of title, arising from the origin and history
of the bricks, was brought to the notice of the referees. It should be
alleged what the matter of difference was, and that the referees were
informed of it. Requiring them to settle a matter of difference, of
which they were not informed by the submission or by the parties,
would enable every party to avoid an award upon all matters in
difference, by withholding information. But, as the case stands upon
the record before us, if any part of the wall is on the plaintiff’s land,
that part of it is his. The boundary line established by the referees
divides the land and the buildings, and the walls are parts of the
buildings. Buildings and walls are part of the realty, divided by the
fixed line. Aside from the subjection to rights of support, the walls
are as absolutely divided, as to title, as any other parts of the build-
ings or lots; and there remains no uncertainty of right or ftitle.
Strong v. Strong, 9 Cush. 560, 564, 565, furnishes an analogy illus-
trating this part of the case.

2. The final award is, that the defendant pay the plaintiff $1,226.03,
in addition to what she has already expended in putting the plaintiff’s
building in repair. In pleading, the defendant alleges that this sum
was made up principally of items and claims wholly outside of the
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submission, and then, in argunent, she claims that this allegation is
to be taken as true. If the question, whether the award of certain
items was outside of the submnission, were a question of facs, then, on
the question of rejecting the brief statement, it would be taken as true
that those items wore outside of the submission. DBut being a quos-
tion of the construction of a written submission, itis a question of
law ; and that question the defendant proposes to try by jury, together
with the three points of domurrer alveady considered,—a proposition
not to be entertained. I the matter of these items is a defence
at law, it can be introduced only by such an allegation of facts as will
enable the court to sce that, as matter of law, the allowance of certain
damages was not authorized by the submission. No such {facts being
alleged, this part of the brief statement is fatally defective.

3. It is also alleged that items amounting to $1,069.08, were in-
cluded in the larger.smn, and that neither of these items was for any
right of support, and all of them accrued after the submission, and
after the preliminary award. Now, the subinission not only authorizes
the refereos to determine what shall be paid for the right of support,
but also to determine under what restriclions the old wall shall be
taken down and the new wall erected, and to decide all matters of
difference between the parties, in respect to the lots, building, and
wall ; and the condition of the bond has reference to the performance
of all the awards, or everything that may be awarded, and the pay-
ment of all sums required by the referees. How can it be claimed
that the referees could award nothing except for the right of support ?
Is it to be contended that the defendant might tear down her building
and build another, tear down the wall and temporarily deprive the
plaintiff’s building of its former support, expose his building and the
property therein to the weather and to demolition, and do him any
amount of injury without compensation ? This part of the brief state-
ment seems to be based on such a proposition, and it is fatally defec-
tive, because it does not state any facts showing that the items ob-
jected to were not proper items to be allowed, as some of the other
sums in addition to payment for the right of support, authorized by
the submigsion. The brief statement, to be good, must state facts upon
which the court can sce that, ag matter of law, the award is void.

But there is another and an insuperable objection to this part of the
brief statement. Not only were the referees authorized to require
sums to be pald other than for support, not only was such authority
absolutely necessary to accomplish the object the parties had in view,
but, the subwmnission containing no restriction binding the referces to
decide the question of damages or any other question according to
law, they wore judges of the law as well as of the facts. The rules of
evidence and the measure of damages are matters of law, and these
mattors were submitted to the referces. Whether on these matters
the refereces went beyond or kept within the rules of law, iy imma-
terial. 'What particular items of damages should be allowed, was a
question of law and of fact, upon which the parties have chosen their




-

216 TRUESDALE «». STRAW. [Hillsborough,

own judges, by whose award they agreed to abide. Johnson v. Noble,
13 N. H. 286 ; White Mis. Raslroad v. Beane, 89 N. H. 109; San-
born v. Murphy, 50 N. H. 65, 69.

The fourth part of the brief statement, alleging misconduct of the
arbitrators, imports a request that the court overturn a doctrine founded
upon its own decisions from the earliest to the latest time. See Page
v. Pendergast, 2 N. H. 238, 235; Fletcher v. Hubbard, 48 N. H. 58.
Misconduct of arbitrators is not the subject of a plea, but only a
ground to apply to the court to set aside an award. This may be
done upon motion when the award is returnable to court, and upon a
bill in equity in other cases. Wills v. Maccarmick, 2 Wils. 148;
Fletcher ~v. Hubbard, before cited; Elkins v. Page, 45 N. H.
310.

The submission in this case was a contract, by which the parties
chose their own judges, and submitted to them legal and equitable
rights for decision, not controlling them by strict rules of law, nor re-
quiring of them decisions in strict conformity with legal rules. The
decision, if valid, is a judgment, or in the nature of a judicial decision,
rendered by agreement of parties; and it is to be enforced as if the
parties had agreed, without arbitration, that their rights arve what the
arbitrators have decided them to be. Whitcher v. Whitcher, 49 N. H.
176. The policy of the common law is strongly in favor of settlement
by arbitration. Johnson v. Noble, hefore cited ; Piersons v. Hobbes,
83 N. H. 27, 81. « Awards ought to be construed liberally and fa-
vorably.” Hawkins v. Colclough, 1 Burr. 274 ; Kyd on Awards 242;
James v. Thurston, 1 Cliff. 367 ; Walker v. Merrill, 18 Me. 178;
Spear v. Hooper, 22 Pick. 144 ; Rizford v. Nye, 20 Vt. 182 ; Schuy-
ler v. Van Der Veer,2 Caines 285; Juckson v. Ambler, 14 Johns.
96. Rivery reasonable intendment shall be made to support an award;
the intention of the parties and the arbitrators are the real objects to
be considered. Archer v. Williamson, 2 Har. & Gill 62; Skillings
v. Coolidge, 14 Mass. 43.

One hundred and twenty years ago, Lord Mawsrerp ¢ declarved
against critical niceties in scanning awards made by judges of the
parties’ own choosing.” Hawkins v. Colclough, before cited ; Gon-
sales v. Deavens, 2 Yeates 5389 ; Burchell v. Marsh, 17 How. 844, 349.
The books are full of the rule, and its application to particular cases,
that voluntary arbitration is held by the common law in high estima-
tion, and that the regularity of the proceedings and the validity of the
award are to be presumed. All these expressions probably mean no
more nor less than this, that the submission and award are to be con-
strued reasonably ; the intention of tlie parties in the submission and
of the arbitrators in the award are to be ascertained by fair and rea-
sonable construction ; and so far as the intention of the arbitrators
carries out and accomplishes the intention of the parties,it is to be
sustained, just as contracts in general are sustained. Undoubtedly,
various courts in various times have practically applied constructions
more or less strict to awards in particular cases; but the general rule,
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requiring liberality in such construction, has prevailed, and has been
increasingly favored.

I an award, then, is practically a judgment, it must have some of
the substantial qualitics and incidents of a judgment. And as, in a
suit on a judgment rendered on a verdicl, the defendant cannot, by
any ingenuity in pleading, raise an issuc upon which he can go to the
jury on the questions decided by the judgment, or the general ques-
tion of the validity of the judgment or the verdict; as he cannot, by
any plea in such a suit, appeal from the judgment or verdict to the
jury,—so he cannot do the same thing in a suit on an award, or (what
ig the same thing) in a suit on the submission bond for the enforce-
ment of the award.

There are cases that look like exceptions to this general proposi-
tion ; but the proposition is as elementary and indisputable as any
rule of law., In a suit on a judgment, the defendant may plead ¢ no
such record.” That plea raises an issue, not for the jury, but for the
court. In a suit on an award, the defendant may plead “no such
award ;> and when the submission and award are in writing, as in
this case (the bond contains the submission), that plea, also, raises an
issue, not for the jury, but for the comrt.  The award not being a
judgment of a court authorized to enforce its judgment by exccution,
the arbitrators do not issue an exccution; but, in gencral, when, as in
this case, the parties make the arbitrators their judges of the law, a
written award upon a written submission is none the less, for practi-
cal purposes, a judgment on a verdict.

When by a submission under a rule of court arbitrators are made
judges of the facts only, and not of the law, their award is a substi-
tute for, and has as much effect as, the verdict of a jury. Leonard v.
W. R. R. Co., 113 Mass. 285. It is immaterial whether the tribunal
is called a board of arbitrators or a jury, or whether their decision is
called an award or a verdict. TFor the party claiming that the fribunal
exceeded its jurisdiction, by considering and deciding questions not
submitted, there is a legal method of raising his objection. TIf that
method were a plea, presenting the issue to a jury, he could repeat it
with reference to the last verdict, after a second or a third trial as
well as after the first, and interminably, and prevent a judgment ever
being rendered against him. When, as in this case, by a common
law submission, arbitrators are made judges of the facts and the law,
no formal judgment is rendered on their award. It is thercfore
itself treated as a judgment. It is rendered by a court of the parties’
own choosing, and has generally been held in as high estimation, and
considered to rest on grounds as stable, as a judgment of a court
established by law. And the claim of excess of jurisdiction is availa-
ble by the party who would insist upon such an objection. If the
invalidity of the award appears in the record, it is, like any other
judgment, void on its face : when offered in evidence, it is rejected.
But as in a suit at law, on a judgment rendered on a verdict, it is
not left to a second jury or a board of arbitrators to determine whether




218 TRUESDALE ». STRAW. [Hillshorough,

the first jury considered matters not submitted, so, in a suit at law
on a written award rendered on a written submission, it is not left to
a second board of arbitrators or a jury to determine whether the first
board of arbitrators considered matters not submitted. If it were
otherwise, the end of litigation could be indefinitely postponed by
pleading, in a suit at law on a judgment, that the jury or arbitrators
included in their verdict matters not submitted to them, and by re-
newing the same issue as to every successive trial. The issue would
be perpetual. It would be no more settled by the verdict or award of
the last of a thousand consecutive appellate tribunals, trying its im-
mediate predecessor, than by the first one appealed from. If there is
a right of appeal from one jury or board of arbitrators to another jury
or board of arbitrators, on the issue whether the first tribunal consid-
ered matters nof submitted to it, there is a similar right of appeal on
the question whether the tribunal deciding that issue committed a
like error, and so on ad nfinitum. If in this suit the defendant is
entitled to plead that the arbitrators considered matters not submitted,
to present that question fo a jury, and to maintain her plea by extra-
neous evidence, then, if the verdict were in her favor, the plaintiff
should be entitled to plead that the jury considered matters not sub-
mitted to them (to wit, the general merits of the arbitrated contro-
versy), and to take the verdict of another jury on that question. The
law, holding the award in as high estimation as the verdict, cannot con-
sistently or justly give the defendant the remedy which it would re-
fuse to give the plaintiff. The plaintiff’s remedy in equity renders
this branch of the law a just, rational, and methodical system.

The doctrine, that in a suit at law no extrinsic facts can be pleaded
or given in evidence to defeat it, is supported by a great weight of
authority. Judge Story declares the doctrine in very broad terms :
“TIt is well known that when a suit is brought at the common law
upon an award, no extrinsic circumstances, or matter of fact dehors
the award, can be pleaded or given in evidence to defeat it.”” 2 Story
Bq. Jur., s. 1452, citing Wills v. Maccarmick, before cited ; Bac. Ab.,
Arb. & Aw., K.; Braddick v. Thompson, 8 Rast 844 ; Underhill v.
Van Cortlandt, 2 Johns. Ch. 886, 857 ; S. C., 17 Johns. 405; Kyd on
Awards (Am. ed., 1808) ¢. 7, p. 827 ;—see, also, State v. Stewant,
12 Gill & J. 456 ; Tucker v. Page, 69 I11. 1795 Cobb v. Dorich, 52
Ga. 548; Barlow v. Todd, 8 Johns. 867; Day v. Hammond, 5T
N. Y. 479.

The principle of arbitration, as we have seen, has been favored by
the law from the earliest times. It has been the policy of the law to
establish this system upon a firm foundation, to give it permanence
and solidity, and, so far as possible, invulnerability. Ages ago
the doctrine was promulgated, which has been reiterated over and
over again through all the intervening years down to the present day,
that a written award, rendered upon a written submission, is final, as
a judgment is final ; conclusive, as a judgment is conclusive ; can be
afttacked only as a judgment can be attacked, and defeated only as a
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judgment can be defeated ; and that, in a suit at law upon it, it cannot
be impeached by matter extrancous. If there is any difference be-
tween an award and a judgment, the former holds the stronger posi-
tion ;—for it is laid down in all the authorities and tradifions of the
law, as we have seen, that arbitration is held by the law in high esti-
mation; that the law regards it with a favorable eye; that every rea-
sonable intendment is to be made in support of an award, not only
because it tends to suppress and terminate litigation, but preéminently
because such suppression and termination are accomplished, not
through the medium of the courts and judges provided by the state as
the tribunal to which its citizens, if they cannot agree otherwise, must
appeal, and to whose decisions they must submit, reluctantly it may be,
but because arbitration is constituted and awards are made by judges
of the parties’ own choice, outside of tribunals established by the leg-
islature, and untramnelled by the forms and technicalities which con-
trol the regularly constituted tribunals.

Therefore it is that the books are full of such declarations as we have
referred to, and many others of equal strength and clearness,—among
them, Newland v. Douglass, 2 Johns. 62, in which the court, con-
sisting of Kent, THoMPSON, SPENCER, VAN NESS, and YEATES, said
that a suit at law will not lie to reéxamine the merits of an award ;
that a court of chancery may correct a palpable mistake or miscalcu-
lation made by the arbitrators, or relieve against their partiality or
corruption,—bub that there is no such remedy at law, in a submission
not within the statute, that is, not made a rule of court, or not return-
able to court, and therefore not open to correction on motion made $o
the court. To the same effect is Elmendorf v. Harris, 5 Wend. 516,
520.

In Wills v. Maccarmick, before cited, it is said,~—“ An award is a
judgment by judges chosen by the parties themselves, and a jury
in a special verdict cannot find any matter or fact dehors the award :
by parity of reason, nothing dehors the award can be given to them
in evidence.”” This was a declaration, a hundred and fifteen years
ago, of the rule then firmly established in Kngland.

English cases are relied on as supporting a contrary doctrine. One
of these is Mitchell v. Staveley, 16 Bast b8, where the plea was, that
the arbitrators did not consider certain matters within the submission.
But the trial of the issue did not involve a new frial of the case pre-
sented to the arbitrators, and the construction of the submission and
award was a matter determined by the court.

In the Duke of Buccleuch v. The Commissioners, L. R., 5 H. L.
418, the plea was that the nmpire included, in a gross sum awarded as
damages, items not submitted. A verdict was taken by consent for
the plaintiff. The questions raised were, the construction of the sub-
misgion, and the admissibility of the umpire’s testimony as to the com-
position of the award ; but no question was raised as to the validity of
the plea, and the construction of the submission and award was deter-
mined by the court. No attempt was made to try anew the issues
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tried by the referees, nqr was the validity of the award, in any sense,
divectly or indirectly, left to the jury as a matter of fact for their
determination.

Conceding these and other cases as authority, to a limited extent,
for the defendant, there remains the great weight of authority against
the general practice. Particular cases, presenting special questions of
fact submitted to a jury, are not sufficient to warrant and establish a
general rule, that, in a suit on a written award made on a written sub-
mission, the defendant may try by jury the question of excess of author-
ity in the arbitrators. Such a rule, in cases like this, where the jury
trial of that question would necessarily be a trial of the general merits
of the arbitrated controversy, would be the abolition of that arbitra-
tion which the law regards with great favor.

In Bean v. Farnam, 6 Pick. 269, 278, the rule of the common law
is recognized ; but a necessity was found to exist in Massachusetts for
its suspension, for want of adequate chancery powers. Thus it is
said,—* But as our chancery powers do not authorize us to vacate or
correct an award, there would be a failure of justice if the merits of
an award might not in some cases be reéxamined. In cases, therefore,
of the corruption of arbitrators, or where they exceed their authority,
or there are gross errors and mistakes in the award, relief may be
granted, under our system of jurisprudence, by allowing the defendant
to plead the matter in an action on the award.” This declaration of
the Massachusetts court, and the practice in accordance with it, is a
stronger authority for the rule than a multitude of cases following the
rule. The Massachusetts judiciary, without a court of chancery au-
thorized to vacate awards, feeling the imperative necessity of some
remedy in cases of gross injustice, and finding it impossible to ques-
tion or evade the settled rule of the common law, distinctly recog-
nized in the case last named, boldly acknowledged it, and declared,
with a spirit of enterprise equal to the emergency, that, as they had
not the necessary chancery power to administer relief, and as there
would be a failure of justice if awards could not sometimes be vacated,
the courts of law must suspend the operation of an acknowledged rule.
Whenever and wherever the reason for the suspension ceases, the sus-
pension itself should cease, and the rule be reinstated, unless the
suspension shall be found more salutary in practice than the operation
of the rule.

The causes which compelled the suspension of the rule in Masgsa-
chusetts apply, as they always have, in other jurisdictions equally defi-
cient in chancery powers.

There are doubtless many decisions in our own state which seem to
be in conflict with the doctrine of the common law, and which recog-
nize the power of impeaching an award by plea and an issue to the
jury; but they are all predicated upon the same considerations which
compelled a suspension of the rule in Massachusetts, namely, the pre-
vention of a failure of justice, in the absence of the requisite chancery
power of vacating or correcting awards. Before the courts of New
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Hampshire had acquired equity power to set aside awards for fraud or
corruption of arbitrators, there was no remedy apparent for such an
outrage, except by plea and jury-trial at law, as in Massachusetts. Of
course, a remedy must be found and afforded to prevent a failure of
justice, and that remedy here, as in Massachusetts, was provided
(could be provided only) by a suspension of the ancient English rule :
it was the resort of necessity.

The rule is not only declared, but the necessity for its suspension is
clearly recognized in our earliest decisions. ¢ Having no court of
chancery, it is impossible that we should ever have adopted the doc-
trine that an award cannot be impeached in pleading, and avoided by
matter dekors. 1think we may safely lay it down as law, in this state,
that an award may be impeached as well for corruption, partiality, mis-
behavior, &ec., of the arbitrators, as for legal objections appearing on
the face of the award. Whatever would be sufficient in England to
set aside an award, either in a court of law, by motion in a sumnmary
way, or in a court of equity, by bill, or in this state, by way of objec-
tion to a report of referees, or to destroy an award when offered in
evidence in an action ou the original cause of action, may be pleaded
in avoidance of the award, when the action is on the award itself, or on
the bond of submission.”” Swmrra, C. J., in Knowlion v. Judkins, Rock-
ingham, Feb. Term, 1805. Smith’s New ITampshire Reports 442, ». 1.

And the learned editor of those reports, in the same note, remarks,—
¢ The reason for this doctrine was taken away by the statute of 1832,
conferring cquity powers upon the superior court; and it is now held
that corruption, misconduct, or mistake of law, on the part of the ar-
bitrators, cannot be pleaded at law by way of defence to the award,
or to the submission bond. Fletcher v. Hubbard, 43 N.H. 58; Ei-
kins v. Page, 45 N. H. 810.”

‘We have been permitted to examine the case of Morse v. Judkins,
in Chief-Justice Smrrw’s Manuseript Reports, vol. 6, p. 271, which
shows the practice to have been conformable to the views stated in
the note above cited. The action was debt on a bond, with condition
to abide the award of arbitrators. In his plea, the defendant admits
the award, but says it is not a valid or binding award, because there
was collusion between the arbitrators and the plaintiff; and the arbi-
trators were guilty of fraud, collusion, corruption, partiality, &c. The
plaintiff, in his replication, traversed the collusion, corruption, par-
tiality, &c., and issue was joined. The jury found a verdict in favor
of the plaintiff ; and the court gave judgment in chancery for the sum
awarded, with interest from the commencement of the suit.

To say there has not been in this state a greater judicial authority
than Chief-Justice Smira, is to speak with caution and moderation.
In 1805, he and his associates recognized the want of chancery juris-
diction as the ground on which an award could be impeached in plead-
ing, and avoided by matter dehors, in an action at law. We see no
cause for overruling the reason of the law as thus laid down by this
court seventy-two years ago.
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Thus, in Page v. Pendergast, 2 N. H, 233, 284, WooDBURY, J.,
said,—¢ In actions on the promise to fulfil an award [made under a’
submission by the parties, not under a rule of court], or on the award
itself, it would seem that in England the validity of the award itself
cannot be attacked by matter dehors [citing Wills v. Maccormick, and
other cases]. The only redress for corruption, partiality, or mistake
is in chancery. How far, in the absence of a court of chancery, we
ought to admit such evidence to defeat an action on the promise or
on the award, is questionable.”

In Adams v. Adams, 8 N. H. 82, 90, Ricaarpson, C. J., said it
would be strange if an award made under a rule of court could nof
be impeached by extrinsic evidence, ¢ for there is no other mode, in
this state, in which relief against an illegal and unjust award can be
obtained.”

In Richardson v. Huggins, 28 N. H. 106, which was debt upon
an arbitration bond, the plea was non est foctum, with a brief state--
ment that the arbitrators had exceeded their authority. A verdict
was taken by consent, subject to the opinion of the court. The
court would not presume that claims not submitted were included in
the award. On motion for a new trial, affidavits of arbitrators and
others, as to the composition of the award, were taken and submitted
to the court. The motion for a new trial was denied, and Bery, J.,
said,— We do not feel called upon to question the correctness of the
general principle laid down in Adams v. Adams, that the court will
look only to the award itself for the means of rejecting a claim not
submitted and improperly allowed.” These citations are given, to show
that, while some of the earlier cases in this state recognized a defence
by plea and extrinsic evidence to an action at law on an award, such
recognition was made with hesitation by the courts, and usuvally with
the protest that no other remedy was available to prevent injustice.
And it is noticeable, that in all the cases except Thrasher v. Haines,
2 N. H. 429, the question of the validity of the award was determined
by the court and not by the jury. Since the chancery powers of the
court have been recognized, and a remedy for an illegal award has
been found in equity, the exception to the rule rejecting, in actions at
law on awards, defences by plea and evidence dehors the award has
passed out of practice here, and the rule itself prevails.

Our chancery jurisdiction over awards is derived from the construe-
tion of the language of the Revised Statutes, c. 171, s. 6, establishing
a general chancery power. That construction was not adopted in the
time of the earlier decisions. In 1853, it was first suggested (in a
dictum of Judge Brrr, in Wells v. Pierce, 27 N. H. 503, 512) that
the Revised Statutes confer an equity jurisdiction ¢ as broad as equity
itself ;”” but not until 1857 ( Walker v. Cheever, 85 N. H. 8389) was
it formally decided that this court has full chancery powers and gen-
eral equity jurisdiction. In Richardson v. Huggins (1851) it was
not recognized ; and that case, although decided after the passage
of the Revised Statutes, followed the old practice of regarding the
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English rule as suspended from necessity, for the purposes of justice ;—
but it is important to bear in mind that this was before the Revised
Statutes had received the construction intimated by Judge BpiL in
1853, and deliberately adjudged by the court in 1857. Until it was
decided in 1857 that full chancery power existed, there was no occa-
sion to question the continued suspension of the rule.

In our later decisions the rule of the common law is distinctly
recognized. Fletcher v. Hubbard, 43 N. H. 58; Elkins v. Page, 45
N. H. 810 ; Girdler v. Carter, 47 N. . 808.

Tu Wells v. Pierce, 27 N. H. 508, 513, the adoption of equitable
principles in proceedings at law, from necessity, in the absence of
equitable tribunals, is recognized : and reference is made to Runlel v.
Otis, 2 N. H. 167, for illustration, which case, it is said (Beri, J.),
“was decided while no court of equity existed in New Hampshire,
and while the courts were compelled to adopt equitable rules to pre-
vent injustice.” Aund in Ela v. Pennock, 38 N. I 154, 169, PerLrY,
C. J., says,—*Formerly the courts of this state had no general juris-
diction in equity; and, to prevent a failure of justice, there was nat-
urally a strong inclination to recognize equitable rights as far as pos-
gible in suits at law. There is no longer any reason for attemnpting
to afford in suits at law the redress which belongs appropriately to
the jurisdiction in equity.” See, also, Copp v. Henniker, 55 N. H.
179, 211.

It seems to be a legitimate conclusion, then, that none of the New
Hampshire authoritics are in conflict with the universally acknowl-
edged rule of the common law, that forbids a written award on a writ-
ten submission to be impeached in an action upon if by extraneous
evidence. If that rule is salutary and efficient for the purposes of
justice, it is reasonable that the suspension of the rule should cease
when the cessation of its cause—the want of adequate chancery pow-
ers—is recognized. It secins reasonable, safe, and sufficient for the
practical administration of justice, that the suspended rule should be
permitted to resume its beneficent sway. With unlimited chancery
powers, affording every specics and extent of equitable relief, there
seems to be no reason why this court should recognize any exception
to the time-honored rule of the common law.

It seens to be the more consistent doctrine, that a written common
law award upon a written submission shall not be disputed, in an
action upon it, for any error or defect not apparent on the record,
that is to say, the submission and award; and that the remedy is by
motion to the court, when the award is returnable to court, and upon
a bill in equity in other cases. Such is already the recognized rule in
relation to fraud, misconduct, and mistake [ Fletcher v. Hubbard and
Elkins v. Page, before cited) 5 and the recognition of the further and
the fullest application of the rule, as above stated, will manifestly pro-
mote convenience as well as symmetry in the administration of this
branch of the law, and will close the door upon appeals fo a jury from
the judgment of arbitrators, with all the attendant inconvenience and
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expense, in violation of the policy of the law and of the agreement of
parties to abide by the decision of judges of their own choice. The
defendant’s exceptions are overruled.
' Case discharged.

STANLEY, J., did not sit.

58 9224 SraLpING v. BROOXS & a.
74 230
It is sufficient for the court, on the trial of an issue, whether a testator was
induced to make his will by undue influence, to state the general rule on
that subject. They are not bound to illustrate it by reference to particu-
lar portions of the evidence. .

ArrEaL, from the probate of a will. One issue tried was, whether
the testator was induced to make the will by undue influence. The
court gave the jury general instructions on the subject, substantially
like those given in Boardman v. Woodman, 47 N. H. 120. The de-
fendants excepted to the refusal to give specific instructions applica-
ble to particular parts of the evidence. Verdict for the plaintiff, and
motion by the defendants for a new trial.

Cross & Burnham, for the defendants.
Burns, for the plaintiff.

Seaney, J. It was enough for the court to state the general rule
as to what constituted undue influence, and leave it to the jury to ap-
ply the law given them by the court to the specific facts proved.

The court are not bound to illustrate and apply the general princi-
ple on this subject by and to particular parts of the evidence. The
result of such a course would be to give undue prominence to some
portions of the evidence, and thus lead the minds of the jury away
from the main question at issue. It was the duty of counsel, in the
argument, to call the attention of the jury to the evidence bearing
upon the issue, and to make such comments on it as would tend to
sustain the position they took.

The instructions in thig case were sufficient, and there was no error
in refusing to give those asked for by the defendants.

Motion denied.
BinerAM, J., did not sit.




