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it.drain did not occasion the nor to Thisplaintiff’s contributeinjury,
itmakes to the to the evi-finding unnecessary exceptionsconsider

dence, and to the instructions the toof court the question ofrelating
waiver, defendants,the of theirby requirementsthe of ordinance.

was,The the ordinanceof to the toobject require preventplaintiff
sewer;the ofback water from the asflowing defendants’ and the

found that thejury of was not the result of theinjury complained
failure toplaintiff’s with the is not itcomply ordinance, he barred by

from recovering.
A forrequest instructions to a that a existsvariance betweenjury,

declaration,the and when no to orproof the evidence mo­objection
tion a has made,for nonsuit is tobeen out of season. evi­Objections
dence, unless made at the itsearliest moment afterpracticable intro­
duction and is understood,its bearing ordinarilywill be considered
as waived —Bassett v. Salisbury 452,28 N.H. and GardnerMfg. Co.,

202;ante,v. Kimball, and motionp. a to exclude evidence already
because ofpresented, issue,its or to theirrelevancy inapplicability

should be made before andargument Judgeto thecharge jury. of
Stone,v. 44Probate N. H. 593. We do not decide that the judge

cannot entertain the of at thestage trial,variance of ifobjection any
it,justice but torequires opinionwe are of that he not bound enter­is

tain it out season,of and his refusal to do so is forgroundno excep­
tion.

onJudgment the verdict.

Stanley, JJ., notBingham, Smith, Clark,and did sit.

ux.Bedford Rice &v.

A inplea abatement courtmust be filed in the first in which the defendant
has an to file it.opportunity

Debt, to recover a The action waspenalty. returnable to the po-
lice court of underManchester, 21,the of c. ofprovisions Acts 1876.

adThe damnum $13.33, the defendants onexceeding the return day
demanded in a and actionwriting trial, the wasjury thereupon trans-

toferred this court. Within first four of thedaysthe first term the
defendants filed a in noplea abatement, that summonsalleging in the
form prescribed had them.by law been served Theupon officer’s
return showed that due service of the writ had been made. The sum-
mons was inproduced court, but was not enrolled.

The plaintiffs contended that the notplea, having been filed in the
police court, could not be filed after transfer to this court. But the
court ruled, as matter law,of that waspleathe seasonably filed, and
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thewhichthe demurred to the plea,Theplaintiffs excepted. plaintiffs
court sustained, and the defendants excepted.

O’ forConnor, the defendants.

forClark, Mills,Bartlett the plaintiffs.4*

;H. 18­N.J. is 28Smith, Pendexter,The bad. Dinsmore v.plea
v. 375,Parker 34 N. H. cited.McKean, and authorities

theA in whichinplea abatement should be filed in the first court
of furtherit,defendant has an to the costfile to avoidopportunity

withif the pleathe is The defendant filelitigation, good.plea might
thefor a waiver oftrial,his demand a and neither would bejury

case,aother. The is an tryingdemand to the courtobjection police
limi-thewhen sum in constitutionaldemanded exceeds thedamages

oftation 113.33.
ouster.Respondeat

Stanley and did sit.Clark, notJJ.,

Wallace.Stearns v.

bethe should servedan is sued, processinfant under guardianshipWhen
hisupon guardian.

anasdescribedfor an assault. The defendant wasTrespass,
infant, G. and the officerWallace,the of Harrietunder guardianship

“ inWallace,G.the writ said Harrietcommanded to summonbywas
The showed serviceto &c. officer’s returnappear,”her said capacity,

summons aand there was general appear-theupon guardian,of the
towas allowedfor her and her ward. The plaintiffance entered

“ saidto summonthe officerso that the wouldprecept requireamend
G. in herWallaceWallace, capacityR. and said HarrietWilliam

anallegesThe declarationexcepted.aforesaid” —to which they
The de-oninfant the plaintiff.committed the defendantbyassault

overruled, and he ex-a which wasdemurrer,filedfendant general
cepted.

the defendants.Wallace, forWadleigh &

Bailey for theCutter, plaintiff.&

the suit to theSmith, againstJ. The statute authorized be brought
“ on his guardian.his that servedguardian,” is, by processbyward

the sheriffSt., 165,c. s. 4. If the writ should have commandedGen.


