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Railroad.Nashua&TheHook v. Worcester

of Gen.the requirementswithcompliedThe railroad,of aproprietors having
comingto animalsdamages happeningc. s. are not liable forSt., 147, 1,

land­adjoiningleft anbybars opentheir orupon through gatesroad
abyavoidedhave beenmightunlessservants, damagesowner or his such

time of the injury.their train theof atproper management

locomotive.defendants’thebyfor the coltsCase, killing plaintiff’s
Railroad, which& RochesterNashuaThe defendants theoperate

the plaintiff’sof the accidentthecrosses the farm. On dayplaintiff’s
andrailroad,thecolts his into his pasture adjoiningfrom fieldescaped

a farmatthe barsthroughthe railroadfrom the on topasture passed
servantsThetrain. plaintiff’sand killed aby passingwerecrossing,

andbefore,timea team a shorthad withover thepassed crossing
notdidThe plaintiffthem down.down,the bars had leftfinding
de-theorinsufficient, thatwereclaim that the railroad fences or bars
theoftimeat therun and managedfendants’ train notwas properly

accident.
if thethatinstruct the jury,The the court todefendants requested
whorecrossingat thebarsdefendants had erected and built suitable

dutytheit wastrack,the colts the defendants’plaintiff’s went upon
or thosethat if the plaintiff,of the bars andup;to suchplaintiff keep

downthemor tookdown,in to remainhis the barsemploy, permitted
defendants’theand left and colts wentdown, uponthem the injured

notwoulddown, the defendantstrack reason of their so leftbeingby
and recklessthe wantonbybe liable colts injuredunless the were

Thethe defendants.conduct of the trains ofthe persons managing
and the defendantsascourt declined to the instructionsgive requested,

for theVerdictexcepted. plaintiff.

Stevens, for the defendants.

forHatch, the plaintiff.

J. A forClark, damagesrailroad is not liablecorporation happen-
fromto animals its unless such result thetrack,ing upon damages

fault that the plaintiff’sor of the The factnegligence corporation.
were killed the defend-colts, railroad, bythe defendants’being upon

isants’ and has suffered not evi-thereby damage,theengine, plaintiff
dence to to to the defendants withcharge negli-be submitted the jury

it that it is not in fault as to thewhen is admittedgence, sufficiency
of in and of itsbars, management runningthe fences and or the
trains.

maintain aThe of railroad to erect and sufficientduty corporations
fence on each side of their and to make cattle-road, gates, crossings,
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passes, and other afacilities for owners land isof divided thereby,
duty statute;created and withimposed by fences,and where sufficient
suitable orgates land,bars for the convenience of of thethe owner
have been erected, fences,nothing further is required but to suchkeep
gates, and bars in is,suitable repair. The statuteof thelanguage“ The ofproprietors railroad aevery shall erect suffi-and maintain
cient fence,” &c. Gen. c. s. 1. theSt., 148, inmaintain,The word

“ “statute, clearly means in or in condi-keep repair,” the samekeep
tion.” are to erect aThey sufficient fence, and it sufficient.keep
They are to make and land-gates, other thecrossings, facilities for
owner, and them inkeep condition when theproper for use. And
proprietors of a railroad this,have done thehave all thatthey done
law do,requires them to fences,and owe no further in toduty, relation
to the land-owner.adjoining

Gates and bars are constructed for the land­accommodation of the
owner, to be andopened closed to suit his The proprie­convenience.
tors of the railroad have no control over them. have no rightThey
to uninclosed,themkeep open continually, the landthereby leaving
nor to keep them closed land-ownercontinually, thereby thedepriving
of use;their and to hold that they are of unlessguilty negligence

closethey the or bars whenevergates the land-owner or his servants
choose to leave them would be it isopen, to thatequivalent holding
their to aduty servant atkeep hand, to close or re­ready the gates
place the bars whenever the land-owner or his servants choose tomay
open them, which would be unreasonable. Shearman & onRedfield

472;s.Negligence, ;1 ;Redf. on *495­ ib. *467­ 1 AddisonRailways,
on 221;Torts 422;Waldron v. P. S. P. Railroad, 35 EamesMe.&
v. Railway, 14 Allen 151.

The admission that the fence sufficient,and bars were and that
there was no in the ofnegligence management the train at the time
of the accident, was an admission that the not indefendants were
fault for the accident. If the defendants were not in it imma-fault, is
terial .whether the was in the exercise ofplaintiff care orordinary
not. The instructions asked for theby defendants should have been
given. The court have directed a verdict for the de-might properly
fendants.

Verdict set aside.
Stanley, didJ., not sit.

Savage.Barker v.

of the facts a decidedfindingThe which motion for an amendment isupon
term is notat the trial to exception.subject


