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court to instruct the that if found that thejury they logsplaintiffs’
were in the andpond river at the defendants’ mill at time of thethe
alleged special contract with thendefendants,the the consideration

instated the inspecial counts, viz., consideration that plaintiffsthe
would draw, or would run or draw, their lumber to said is notmill,
proved, and the cannotplaintiffs recover those counts.upon

The court that,instructed the in order to thejury, recover, plaintiffs
must theprove contract as and tosubstantially alleged, declined give
the instructions and therequested, defendants Verdict forexcepted.
the plaintiff's, and motion for a trial.new

Hibbard, Whipple, and forHutchinson, the defendants.

Tappan Albin, Key,and forRand, the plaintiffs.&

“J.Clark, The would drawphrases their said lumber to said
“mill to be sawed,” and would run or draw their lumber aforesaid

into the of millpond said to be insawed,” the declaration, are equiv­
oalent t­ would deliver their at milllumber said to be sawed,” and

there is no material variance. The of the lumber todelivery be sawed,
and the to the forpromise pay agreed price sawing theby plaintiffs,
constituted the for theconsideration defendants’ to sawpromise the
lumber. Whether the were in atlogs the the oralready pond mill, on
the lot where cut,were was immaterial. Thethey distance the plain­
tiffs had to draw their to deliver them tologs the defendants for saw­

oring, whether had to all,draw them atthey was neither matter of
nordescription of the ofany part substance the contract. The plain­

tiffs were not bound to their declarationsupport butliterally, sub­
1 Ch. PI. 816.stantially. When there is no direct contradiction be­

evidence,tween the and the it inallegations is general sufficient that
inthey agree 1substance. Ch. Pl. 299. A isvariance immaterial

which does not the nature ofchange the contract. v.Ferguson Har­
wood, 7 ;Cranch 409­ v. 18 N. H. 512.Badger 507,Burleigh,

Judgment on the verdict.
Foster, J., did not sit.

CARROLL.

Thompson.Abbott v.

A conditioned to secure ofmortgage $1000two notes a ofeach, part the
considerationof is awhich credit of an sumagreed theby mortgagee,on
his tobooks, the is notmortgagor, St., s. 3.prohibited by 122,Gen. c.
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op twoEntry,Writ secureda The mortgageupon mortgage.
twonotes in one andeach, order,$1000of to one orpayable Morton

from nul disseisin.years date, by Plea,and. indorsed Morton.
plaintiff.to theThe and in writingnotes weremortgage assigned

theofThe at the datehe,defendant’s evidence tended to thatshow
then cred-henotes, owed Morton for small and that$1324.70,notes

$675.30, forited the considerationthe on book madeplaintiff which
ofstatement;the a writtennotes that Morton then mademortgage

himself, andtransaction,the tonote notesthecharging mortgage
item ofand thenotesbalancing bythe smallcharge crediting the

de-Theit, the defendant.$675.30, and and delivered it tosigned
theenteringfendant time ofowed Morton on book at the$168.59,

$675.30.credit of
2,Nov.tillMortonThe defendant’s book account continued with
aMorton1869, it, owingwhen and wasthey settled the defendant

se-made toThe that wasmortgagebalance. defendant claimed the
intherefore,and was$506.71,cure future to amount ofadvances the

ex-defendantotherwise,invalid. and theThe courtpart, charged
Yerdict for thecepted. plaintiff.

Eastman, for theQuarles, Smith,and plaintiff.

Copelcmd Pitman,and for defendant.the

Bingham, existingA to anJ. of estate made securerealmortgage
futureis it also to securevalid, pro tanto,debt was madealthough

;void,as c. s. 3­ Johnsonadvances, 122,to it is under Gen. St.,which
353,38 N. H. 355.Richardson,v.

the mort-must in at the timeThe debt or be existenceobligation
effect, statute.to avoid thetakes as a andconveyance security,gage

; H. 386.H. N.Railroad, Barker,v. 44 N. 127 Weed v. 35Richards
ex­mortgageA of the defendant’sbythe debt securedlarge part

doubt;date, is,its and the whetheronly questionisted at beyond
the de­given$506.71for the that the creditit is a valid security
on thethen Mortonon Morton’s exceeded the sum duefendant book

was,transaction that MortonWe that effect of thethink thesame.
for of the credit.the the excessto account to defendantliablebecame

de­a to thehad it on his and statementbook,Morton entered given
Morton so includ­doing bythat showed that he had forpaidfendant

a Whenthe was for ait in notes. Itmortgage promise promise.ing
to havetheexecuted, the defendant had legal rightthe wasmortgage

Itcancelled it.stand on till he had dulycredit Morton’s bookthe
inhe,his for the defendant thatundertaking part,this offorwas

securitiesvalidTheyMorton the notes and weremortgage.gave
s.; on Prom. 186.Notes,48 N. 400­H., Storyv. Bennett,Stearns

theon verdict.Judgment
did not sit.Clark, J.,


