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court to instruct the jury that if they found that the plaintiffs’ logs
were in the pond and river at the defendants’ mill ab the time of the
alleged special contract with the defendants, then the consideration
stated in the special counts, viz., in consideration that the plaintiffs
would draw, or would run or draw, their lumber to said mill, is not
proved, and the plaintiffs cannot recover upon those counts.

The court instructed the jury, that, in order to recover, the plaintiffs
must prove the contract substantially as alleged, and declined to give
the instructions requested, and the defendants excepted. Verdict for
tho plaintiffs, and motion for a new trial.

Hibbard, Whipple, and Hutchinson, for the defendants.
Tuppan & Albin, Rund, and Key, for the plaintiffs.

OLark, J.  The phrases “would draw their said lumber to said
mill to be sawed,” and “would run or draw their lumber aforesaid
into the pond of said mill to be sawed,” in the declaration, are equiv-
alent to “would deliver their lumber at said mill to be sawed,” and
there is no materjal variance. The delivery of the lumber to be sawed,
and the promise to pay the agreed price for sawing by the plaintiffs,
constituted the consideration for the defendants’ promise to saw the
lumber. Whether the logs were already in the pond at the mill, or on
the lot where they were cut, was immaterial. The distance the plain-
tiffs had to draw their logs to deliver them to the defendants for saw-
ing, or whether they had to draw them at all, was neither matter of
description nor any part of the substance of the contract. The plain-
tiffs wore not bound to support their declaration literally, but sub-
stantially. 1 Ch. PL. 316, When there is no direet contradiction be-
tween the allegations and the evidence, it is in general sufficient that
they agree in substance. 1 Ch. Pl 299. A variance is immalerial
whicl: does not change the nature of the contract. Ferguson v. Llar-
wood, T Cranch 409 ; Budger v. Burleigh, 13 N. H. 507, 512.

Judgment on the verdict.
Fosrer, J., did not sit.

CARROLL.

Assorr ». THOMPSON.

A mortgage conditioned to secure two notes of $1000 each, a part of the
consideration of which is a credit of an agreed sum by the mortgagee, on
his books, to the mortgagor, is not prohibited by Gen. St., ¢. 122, . 3.
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Wrir or ENTRY, upon a mortgage. The mortgage secured two
notes of $1000 each, payable to one Morton or order, in one and two
years from date, and indorsed by Morton. Plea, nul disseisin.

The mortgage and notes were assigned in writing to the plaintiff.
The defendant’s evidence tended to show that he, at the date of the
notes, owed Morton for small notes $1824.70, and that he then cred-
ited the plaintiff on book $675.80, which made the consideration for
the mortgage notes; that Morton then made a written statement of
the note transaction, charging the mortgage notes to himself, and
balancing the charge by crediting the small notes and the item of
$675.80, and signed it, and delivered it to the defendant. The de-
fendant owed Morton on book $168.59, at the time of entering the
credit of $675.30.

The defendant’s book account continued with Morton till Nov. 2,
1869, when they settled it, and the defendant was owing Morton a
balance. The defendant claimed that the mortgage was made o se-
cure future advances to the amount of $506.71, and was therefore, in
part, invalid. The court charged otherwise, and the defendant ex-
cepted. Verdict for the plaintiff.

Eastman, Quarles, and Smith, for the plaintiff.
Copeland and Pitman, for the defendant.

BiveraM, J. A mortgage of real estate made to secure an existing
debt is valid, pro tamto, although it was also made to secure future
advances, as to which it is void, under Gen. St., ¢. 122, s. 8 ; Johnson
v. Richardson, 88 N. H. 358, 355.

The debt or obligation must be in existence at the time the mort-
gage takes effect, as a conveyance and security, to avoid the statute.
Richards v. Railroad, 44 N. H. 127 ; Weed v. Borker, 35 N. H. 386.

A large part of the debt secured by the defendant’s mortgage ex-
isted af its date, beyond doubt; and the only question is, whether
it is a valid security for the $506.71 that the credit given the de-
fendant on Morton’s book exceeded the sum then due Morton on the
same. We think that the effect of the transaction was, that Morton
became liable to account to the defendant for the excess of the credit.
Morton had entered it on his book, and given a statement to the de-
fendant that showed that he had paid Morton for doing so by includ-
ing it in the mortgage notes. It was a promise for a promise. When
the mortgage was executed, the defendant had the legal right to have
the credit stand on Morton’s book till he had duly cancelled it. It
was for this undertaking of his for the defendant that he, in part,
gave Morton the notes and mortgage. They were valid securities
Stearns v. Benneit, 48 N. H., 400 ; Story on Prom. Notes, s. 186.

Judgment on the verdict.
CLaRK, J., did not sit.




