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;N. H. 100­ anv. 13 N. H. 252. WhenRigney equitableLovejoy,
assignment is is substitutedeffected, the mortgagethe person paying
in mort­place of the under theand has latter’s rightsthemortgagee,
gage.

The of thehis within theplaintiff principledoes not casebring
cases the ofcited. not equityHe did not own and was purchasing

in withoutredemption land, mortgagethe and then the priorpaying
notice of mort-the not a subsequentone. He did ownsubsequent

interven-gage, and mortgagethe one with the defendants’pay prior
butHe had toing. protect,no in or on the estateinterest security

made a wasloan of that he borrow-Baker,to on his statementmoney
the and that theing plaintiffto the Kimballmoney pay mortgage,

should By loaninghave a land as security.first on themortgage
the as asBaker,to him furnishmoney security goodand totrusting
the theKimball make a record of dis-he him toenabledmortgage,

the defendants’charge of that his tosecurityandmortgage, postpone
mort-Taft, theirThe andmortgage. defendants, purchasedBurnap

on thegage the faith of Kimballdischargeof a record theshowing
nor theirmortgage they,and no and neitherincumbrance,prior

transactionassignor Chamberlain, notice of the plaintiff’shad any
innocent,with mustBaker. If the and one sufferareparties equally

from him tothe enabled occasionBaker,conduct of the whoplaintiff,
the loss, should sustain it.

is done in a writ of on aentryasApplying equitable principles,
H. in-v. 34 N. cannot bemortgage, Woodward, 96, equity—Bell —

voked in aid of of another. Theone at the expenseinnocent party
least,defendants had an as that of theas atstrong, plaintiff,equity

and them,the must be left the law found defend-parties where —the
ants awith with a subsequent mortgage Quiand-theprior plaintiff —
prior Jur., 413.tempore,est 1 s. Thepotior Story Eq. jus-est jure.
tice of the case the defendants’ shoulddoes not thatrequire mortgage
be to nor that apostponed the mortgage, priorplaintiff’s subsequent
mortgage, record, againston should be revived them.thedischarged

defendants,There must be for unless the plaintiffthejudgment
elects to he take conditionalmaytheir which casepay mortgage, —in

Baker for amount of bothjudgment against moi’tgages.the

Foster, J., did not sit.

Rindge Lamb.v.

selectman, duties,A bis officeand its with knowl-by accepting performing
of and which hasedge without to the the town voted toobjecting price



279v. LAMB.March, BINDGE1878.]

inthat priceto acceptcontractpay for selectmen’s makes a validservices,
full payment.

liisfortlie defendanttoAssumpsit, forto recover over-payment
1864,inmeetingannualservices as At theselectman of Bindge.

the select-thatvotedwarrant,under a in the townproper article the
theto 18751864men From$1.50be for each services.paid day’s

rate, theirat thatservicesselectmen for theircharged and were paid
town, endat thetheaccounts vote ofallowed,audited and bybeing

of each year.
andand1874, chargedinTlie defendant one of the selectmenwas

$1.50 accounthisday,perreceived for rate ofhis services at thepay
in He1875.meetingannualallowed vote of the town at thebeing by

selectmen,otherthe1875, and,was one of in withthe selectmen
forand peram-estateof realfor the extracharged, making appraisal

otherfor allandlines, day,$1.50than perthe town morebulating
orderstheirdrewthey$1.50services as for whichselectman per day,

At the annualtherefor.on the town treasurer and received payment
The excessthe account.in not to allowmeeting 1876 the town voted

$33.25.wasday$1.50received the defendant aboveby per
financialselectmen, theastheThe defendant offered to show that

intlioir judgmentusedtown, faith,of the in andagents goodacted
selectmanashis services;fixing also,the of their services whatprice

ap-the extrainworth; makingservices,were that hisandreasonably
lines, rea-weretownof thepraisal real estate and in perambulating

held, that, incourtTheworth all that for them.sonably he was paid
the de-byconcededview of wasthe evidence of the whichplaintiffs,
be nolatter wouldfendant to thetrue, bybe the evidence offered

it, excepted.defence to the and the defendantaction, and excluded
con-A taken bythereuponverdict for wasthe forplaintiffs $33.25

sent, court.to the of the wholesubject opinion

Blake and G. Y. Sawyer, for the defendant.

Batchelder,Faulkners for the plaintiffs.&

knewdefendantthat theSmith, J. It conceded at the trialbeing
thinkselectman, weofof the 1864 to the officevote of when elected
Whenrejected.defendant was properlythe evidence offered theby

hetohad a right presumea in the town1875,he reflectionaccepted
theythat were1874,in andaswould serve them the same termsupon

H.N. Ironhim any larger price.no toobligationassuming legal pay
the townThe vote ofH. 294.Factory v. 5 N.Company Richardson,

ofacceptanceand the$1.50an aswas offer to pay per compensation,day
offer;thatofan acceptanceof the vote wasknowledgethe officewith

contract,valid binding uponaand the and constitutedacceptanceoffer
of the com-knowledgewiththe the officeparties. acceptedHaving
is presumedthe defendanthad voted to pay,which the townpensation
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to have contracted with of thethe town to all the dutiesperform
officeupon the terms He to for whatproposed. claims receive more
he considers extra But natureservices. we do not in thesee anything
of the services that calls for distinction. think hisany accept-We
ance covered all the duties of the office.

Selectmen are the financial ofagents the town for most purposes,
when no others are chosen. But thespecially St., 37,Gen. c. s. 4.
statute has not conferred valuethem the to theupon power determine
of their own services. contract,Where there is no recovercanthey

whatonly their services are worth. But the defendantreasonably
had no occasion to show what his heworth,services were because

toagreed serve for the fixed by theprice town.

Judgment on verdict.the
Allen, J., did not sit.

Chase v. Jefts.

The whether thequestion, lands of owners underareadjoining improve-
ment, is one of mixed law fact,and to he determined the underby jury
proper instructions.

Instructions, that, if the lands of owners used or toemployedareadjoining
good or turnedpurpose, to are underprofitable account, improvementthey
within the ofmeaning the statute, are not erroneous.

aUpon petition for that the fence be-purpose, the fence-viewers dividemay
tween the lands of owners under whether thereadjoining improvement,
is one on theexisting line at the time of such division not.or

Assumpsit, to recover the fees of fence-viewers. This is the same
case as that reported cmte, 43.p.

fence-viewers,The on a them,to that thepetition alleging adjoin-
lands of theing parties were heard and soimproved, evidence, decid-

fence,ed, and divided the to toeach owner his buildassigning portion
and maintain.

The defendant claimed that void,the division was because the
lands notwere improved the entire of the andlength line, because
there was no fence on a of the andline, the fence-viewers hadpart

to aauthority make division so far as there was a fence.only
As to whether the distance,lands were the theimproved whole evi-

wasdence conflicting. The toplaintiff’s evidence tended show that
aon ofportion ;the line there awas woodland that there was high

bank where there was no occasion for a everfence, and none was
built; that from the foot of the bank to the corner an oldwas log


