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N. H. 100; Rigney v. Lovejoy, 13 N. H. 252. When an equitable
asmgnment is effected, the person paying the mortgage is substituted
in place of the mortoagee, and has the latter’s rights under the mort-
gage.

The plaintiff does not bring his case within the principle of the
cases cited. He did not own and was not purchasing the equity of

* redemption in the land, and then paying the prior mortgage without
notice of the subsequent one. He did not own a subsequent mort-
gage, and pay the prior one with the defendants’ mortgage interven-
ing. He had no interest in or security on the estate to protect, but
made a loan of money to Baker, on his statement that he was borrow-
ing the money to pay the Kimball mortgage, and that the plaintiff
should have a first mortgage on the land as security. By loaning
the money to Baker, and trusting him to furnish security as good as
the Kimball mortgage, he enabled him to make a record of “the dis-
charge of that mortgage, and postpone his security to the defendants’
mortgage. The defendants, Burnap and Taft, purchased their mort-
gage on the faith of a record showing the discharge of the Kimball
mortgage and no prior incumbrance, and neither they, nor their
assignor Chamberlain, had any notice of the plaintiff’s transaction
with Baker. If the parties are equally innocent, and one must suffer
from the conduct of Baker, the plaintiff, who enabled him to occasion
the loss, should sustain it.

Applying equitable principles, as is done in a writ of entry on a
mortgage,—Bell v. Woodward, 34 N. H. 96,—equity cannot be in-
voked in aid of one innocent party at the expemse of another. The
defendants had an equity as strong, at least, as that of the plaintiff,
and the parties must be left where the law found them,—the defend-
ants with a prior and-the plaintiff with a.subsequent mortgage— Qus
prior est tempore, potior est jure. 1 Story Eq. Jur.,s.418. The jus-
fice of the case does not require that the defendants’ mortgage should
be postponed to the plaintiff’s subsequent mortgage, nor that a prior
mortgage, discharged on the record, should be revived against them.

There must be judgment for the defendants, unless the plaintiff
elects to pay their mortgage,—in which case he may take conditional
judgment against Baker for the amount of both mortgages.

Fosrer, J., did not sit.

Rinpee v, Liawms.

A selectman, by accepting his office and performing its duties, with knowl-
edge of and without objecting to the price which the town has voted to
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pay for selectmen’s services, makes a valid contract to accept that pricé in
full payment.

Assumrgrr, to recover for over-payment to the defendant for his
services as selectman of Rindge. Af the anuual meeting in 1864,
under a proper articic in the warrant, the town voted that the select-
men be paid $1.50 for each day’s sorvices. From 1864 to 1875 the
selectien charged and were paid for their services at that rate, their
accounts being audited and allowed, by vote of the town, at the end
of each year.

The defendant was one of the selectmen in 1874, and charged and
received pay for his services atb the rate of 81.50 per day, his account
being allowed by vote of the town at the annual meeting in 1875. He
was one of the selectmen in 1875, aud, with the other selectmen,
charged, for making the extra appraisal of real estate and for peram-
bulating the town lines, more than $1.50 per day, and for all other
services as selectinan $1.50 per day, for which they drew their orders
on the town treasurer and received payment therefor. At the annual
meebing in 1876 the town voted not to allow the account. The excess
received by the defendant above $1.50 per day was $33.25.

The defendant offered to show that the selectmen, as the financial
agents of the town, acted in good faith, and used their judgment in
fixing the price of their services; also, what his services as selectman
were reasonably worth ; and that his services, in making the extra ap-
praisal of real estate and in perambulating the town lines, were rea-
sonably worth all that e was paid for them. The court held, that, in
view of the evidence of the plaintiffs, which was conceded by the de-
fendant to be true, the evidence offered by the latber would be no
defence to the action, and excluded it, and the defendant excepted.

A verdict for the plaintiffs for $83.25 was thereupon taken by con-
sent, subject to the opinion of the whole court.

Blake and G. Y. Sawyer, for the defendant.
Faulkners & Batchelder, for the plaintiffs.

Smrrw, J. It being conceded at the trial that the defendant knew
of the vote of 1864 when clected to the office of selectman, we think
the evidence offered by the defendant was properly rejected. When
he accepted a reélection in 1875, the town had a right to presume he
would serve them upon the same terms as in 1874, and that they were
assuming no legal obligation to pay him any larger price. N. H. Iron
Factory Company v. Richardson, 5 N. H. 294. The vobe of the town
was an offer to pay $1.50 per day as compensation,and the acceptance of
the office with knowledge of the vote was an acceptance of that offer;
and the offer and acceptance constituted a valid contract, binding upon
the parties. Having accepted the office with knowledge of the com-
pensation which the town had voted to pay, the defendant is presumed
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to have contracted with the town to perform all the duties of the
office upon the terms proposed. He claims to receive more for what
he considers extra services. But we do not see anything in the nature
of the services that calls for any distinction. We think his accept-
ance covered all the duties of the office.

Selectmen are the financial agents of the town for most purposes,
when no others are specially chosen. Gen. St., ¢. 87, s. 4. But the
statute has not conferred upon them the power to determine the value
of their own services. Where there is no contract, they can vecover
only what their services are reasonably worth. But the defendant
had no occasion to show what his services were worth, because he
agreed to serve for the price fixed by the town.

Judgment on the verdict.
ALLEN, J., did not sit.

CHASE v. JEFTS.

The question, whether the lands of adjoining owners are under improve-
ment, is one of mixed law and fact, to be determined by the jury under
proper instructions.

Instructions, that, if the lands of adjoining owners are used or employed to
good purpose, or turned to profitable account, they arve under improvement
within the meaning of the statute, are not erroneous.

Upon a petition for that purpose, the fence-viewers may divide the fence be-
tween the lands of adjoining owners under improvement, whether there
is one existing on the line at the time of such division or not.

AssumpsIr, to recover the fees of fence-viewers. This is the same
case as that reported amte, p. 43.

The fence-viewers, on a petition to them, alleging that the adjoin-
ing lands of the parties were improved, heard evidence, and so decid-
ed, and divided the fence, assigning to each owner his portion to build
and maintain.

The defendant claimed that the division was void, because the
" lands were not improved the entire length of the line, and because
there was no fence on a part of the line, and the fence-viewers had
authority to make a division only so far as there was a fence.

As to whether the lands were improved the whole distance, the evi-
dence was conflicting. The plaintiff’s evidence tended to show that
on a portion of the line fhere was woodland ; that there was a high
bank where there was no occasion for a fence, and none was ever
built ; that from the foot of the bank to the corner was an old log




