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to have contracted with of thethe town to all the dutiesperform
officeupon the terms He to for whatproposed. claims receive more
he considers extra But natureservices. we do not in thesee anything
of the services that calls for distinction. think hisany accept-We
ance covered all the duties of the office.

Selectmen are the financial ofagents the town for most purposes,
when no others are chosen. But thespecially St., 37,Gen. c. s. 4.
statute has not conferred valuethem the to theupon power determine
of their own services. contract,Where there is no recovercanthey

whatonly their services are worth. But the defendantreasonably
had no occasion to show what his heworth,services were because

toagreed serve for the fixed by theprice town.

Judgment on verdict.the
Allen, J., did not sit.

Chase v. Jefts.

The whether thequestion, lands of owners underareadjoining improve-
ment, is one of mixed law fact,and to he determined the underby jury
proper instructions.

Instructions, that, if the lands of owners used or toemployedareadjoining
good or turnedpurpose, to are underprofitable account, improvementthey
within the ofmeaning the statute, are not erroneous.

aUpon petition for that the fence be-purpose, the fence-viewers dividemay
tween the lands of owners under whether thereadjoining improvement,
is one on theexisting line at the time of such division not.or

Assumpsit, to recover the fees of fence-viewers. This is the same
case as that reported cmte, 43.p.

fence-viewers,The on a them,to that thepetition alleging adjoin-
lands of theing parties were heard and soimproved, evidence, decid-

fence,ed, and divided the to toeach owner his buildassigning portion
and maintain.

The defendant claimed that void,the division was because the
lands notwere improved the entire of the andlength line, because
there was no fence on a of the andline, the fence-viewers hadpart

to aauthority make division so far as there was a fence.only
As to whether the distance,lands were the theimproved whole evi-

wasdence conflicting. The toplaintiff’s evidence tended show that
aon ofportion ;the line there awas woodland that there was high

bank where there was no occasion for a everfence, and none was
built; that from the foot of the bank to the corner an oldwas log
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;fence that in 1868 roads cutsold,the timber on wasthe woodland
it, off; socleared,and the of itthrough timber taken that some was

as to raise on as ait, and of land usedhay some the defendant’s was
;pasture that in fall and the de-the and of thecattlespring, plaintiff

fendant went it, it adjoinedand and the bank wherethrough downup
the fields.mowing

The defendant the court to instruct the thatrequested thejury
ofportion the fence the not on thewoodland wasrunning through

line between ; forest,improved lands and that land covered witli and
from,used for timber and is not land.getting improvedfire-wood

The court denied the the thatand instructed therequest, jury ques-
tion, whether the underlands of the woreadjoining parties improve-
ment, ;was for them to finddetermine that if should that theythey
were oroccupied, used, for a or turned to aemployed purpose,good
profitable account, would within thethey be under improvement,

ofmeaning ;the statute that if were the entirethey improved length
of the line between could,the under theparties, the fence-viewers peti-
tion, make division of the for line,fence the entire whether there was
a fence on it or not. Verdict for motionthe and for a newplaintiff,
trial.

Lovell, ColbyandGushing, Batchelder, for the plaintiff.8f

Burke, andLane, Davis, for the defendant.

Stanley, J. The statute authorizes the fence-viewers, upon appli­
cation, to make division of the fences between owners of adjoining
lands under 4.improvement. St., 128,Gen. c. ss. The ques­Í,
tion, whether or not the land of owners is underadjoining improve­
ment, is one of mixed law and fact, and was left to theproperly jury.
Its decision depended aupon of facts andvariety circumstances, some
of which were the extent and mode of theoccupation, character of
the land and the it, allgrowth in a orupon tending greater less de­

to furnish angree answer. this it wasUpon question for the tojury
consider and allweigh evidence,the under proper instructions. Kent

121;v. 20Tyson, N. H. v. Co.,Ins. 15 Pick. 291, 295.Coffin
The defendant the courtrequested to instruct the thatjury, land

forest,covered with and used for timber andgetting fire-wood from,
is not land. Thisimproved instruction was not forcalled by the evi-
dence. It left out of view the further facts,material that some of the

land hadplaintiff’s been used for and some of themowing, defendant’s
;land as a and that inpasture the fall and thespring defendant’s

cattle went over the line of the defendant’s land thatadjoining part
of the plaintiff’s land which had been mowed. Instructions should
be predicated case,the wholeupon and take in all the evidence.
Goodrich R.v. Eastern 38 N.R., H. 390.

“The term under inimprovement,” statute,as used the means
used, turnedoccupied, employed, to account.profitable The purpose
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orlands, occupyingof ofthe statute to ownerswas, require adjoining
someas to derivein such a waythemthemusing beneficially, using

Wiggintherefrom, equally.to maintain the fencesorprofit advantage
suffi-v. on this werepoint43 N. H. 260. The instructionsSociety,

tociently favorable the defendant.
tohad no powerthat the fence-viewersalso objectsThe defendant

exist-nonethere wason that of the line wheredivide the fence part
objection: thiswas to them butat the time the presenteding petition

aauthorizingthe statuteThe construction ofcannot prevail. legal
builtis to bethe fencethat the line on whichis,division of the fence

divided,that is to bethe fencenecessarilybe divided. It is notmay
theofbuilt; dutytheis to be and it isthe which the fencebut line on
ofpartone thefence-viewers, them, to to eachto assignon a petition

done,this wasmaintain the fence. Untilhe shouldthe line on which
at hisland, peril.hishis cattle ownuponeach was bound to keep

theonthe fenceofportionto build any particularNeither was bound
correct, the par-defendant isfor thebyline. If the view contended

from enjoyingbe preventedwouldties, practicallyunless they agreed,
occupytoland, desiringor the partyof theirthe and useoccupation

divi-before anythe at his own expensemust of fencebuild the whole
behe wouldthus incurredand for themade, expensesion could be

the statute.bywas contemplateda No such coursewithout remedy.

verdict.on theJudgment
sit.Bingham, did notJ.,

Alexander v. Dutton.

fact,a ofunsoundness is questionhorse’s feet constitutein acornsWhether
ofthe definitionlegalthe evidence and generalto be determined upon

unsoundness.

in a horse. Theof soundnessAssumpsit, of warrantya breachfor
in his feet.the horse had cornswas, thatof unsoundnessevidence

con-law, did notas matter of cornscontended, that,The defendant
andso to instruct the jury,The court declinedunsoundness.stitute

excepted.the defendant

theforBarton, plaintiff.

the defendant.forBurke,

law, cornsas matter ofcontention, that,J. The defendant’sAllen,
cannotunsoundness,not constitute be sustained.feet dohorse’sin a


