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The assent of both is asparties to a anecessary gift as to contract.
When inproperty which there is a life estate is held a theretrustee, andby

is no evidencethat a of the inpart income,his hands is it isproperty pre-
snmedto be capital.

The ordinary taxes of in estate,which a lifeproperty there is the ordi-and
nary expense of the care and management of the areprincipal, charges

the lifenpon estate, to be out thepaid of income.

Equity.In Pacts andfound, reserved the court.questions by

for theHatch, plaintiffs.

W. H. Hackett, for the defendant.

Doe, J.C. I. The defendant is B.executor of The areplaintiffs
administrators of B.’s widow. By B.’s his widow took a lifewill, es-

intate all his andproperty, certain to otherwerelegacies given per-
sons payable at the termination of ofthe life estate. One these lega-
cies, $100 tobequeathed W., was the executor the lifepaid by during
of the atwidow, her request. intended to it outWhether she ofpay
her hands,—of theproperty, income of inthe estate the executor’s—out
and to amake donation of $100 remainder-man,to toenuringthe his

atbenefit her death, as well as a $100donation of the income of to
W. her life, orduring toonly W.give the income of herduring$100
life by the executorauthorizing to W.’s at once instead ofpay legacy

till it due,was iswaiting a question atof fact to be determined the
trial term. Without any her she intended itestoppel, was whatgift

2to be. Kent Com. 438.
II. The testator owed a debt it,$1000.of The andexecutor paid

the amount tocharged widow;the account, anand his including
item for the ofpayment the in thedebt, was settled and allowed pro-
bate court theupon usual notice. of theIt was the widowlegal right
that the debt should be outpaid estate,of the of the principal,—out
and not out of the income. She allhad a life in the propertyestate
left, after ofpayment debts and of administration. Sheexpenses
could make a of $1,000 togift the remainder-man the debtby paying

him,for as she could himgive $100 Butby W.’s welegacy.paying
see no evidence that she gave the remainder-man inIf, theanything.

ofallowance the executor’s court,account in athe decree hadprobate
thatmade estoppedbeen her from that she the remain-gavedenying

an$1,000,der-man appeal be the effect ofmight to avoidnecessary
decree. But itthe does not that made.such a decree has beenappear

We take the ofmeaning the be, that,case to in accountthe executor’s
allowed theby probate he him-court, orcharged estate,the credited
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the executorself, with the It was ofdutyof the debt. thepayment
be-whichto the incomepay the debt out of the estate out of(not
byreceivedlonged to the to himself with the estatewidow), charge

him, and theand debt:to himself o£ thepaymentcredit with the
hadthe widowallowance of an not thatsuch account would show

to$1,000 denygiven estoppedto the that she wasorremainder-man,
that she had amade such gift.

III. DuringA of the estate of railroads.part was stock various
the life theestate stock,the railroads issued stockholdersgivingnew

worth,toright beingthe new shares at The sharesbuy newpar.
thismore than Wastopar, rightthe take them was valuable property.

tenant fortheproperty the will to the or togiven by remainder-man,
?life Was alterit or cannotincome ? Acapital, corporationrailway

stock,the wills of or itcallingits astockholders dividendby calling
remainder-man,earnings. Whether the dividend is the of acapital

theor oftenant, bequestincome of a life is merea which aquestion
a life rail­estate of theand doesremainder not submit to the decision

Brooks,road. notLord v. 52 N. H. In does ap­this itcase,72.
dividend,that apear the called the to new stockcorporations right buy

or that And,it withoutthey anycalled either stock or earnings.
evidence asincome, regardedto that it ittending show was should be

thecapital. The in the hands the beforecapital of executor existed
income of that onand in thethe absence of all evidencecapital;

isquestion whether a certain fund or his handsof inpiece property
or income, the Therecapital of fact is that it ispresumption capital.

nobeing evidence that the take orproperty,to new shares wasright
the proceeds of that it was inearned the orproperty by corporations,
any sense income it the remainder-­profits,or is tocapital belonging
man.

The toplaintiffs claim that the the widow.executor thegave right
The question of is a of term.fact for the trial Thegift question
widow have understood that and themay $1,000the legacy,#100
debt, were ofout the and havepayable may paid both,shecapital;

$1,100to to executorintending the remainder-man. Thegive may
have understood that the of thewere arailway-share rights part capi-
tal belonging remainder-man;to the and he have chosen tomay
make himself liable to the for thoseremainder-man the value of rights

giving them to theby maywidow. The widow and havethe executor
$100understood that the the her$1,000 legaland debt werelegacy

obligations, and that the were is notrights hers. Itrailway unlikely
that were both mistaken ofthey rightsas to the therespective legal
life tenant and remainder-man. The should now be dividedproperty

toaccording legaltheir notrights, and to erroneous ideasaccording
of those rights entertained the executor or Into sothe widow.by

fact,much of the case as involves of it is not forquestionsunsettled
tous enter. the was notUpon us,facts topresented the widow

forchargeable $100the enti-$1,000or the debt: was notlegacy, she
tled to the interest of the that W. atsum to her$100, after was paid
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thetobutrequest: and was entitled, railway rights,she not to the
income derived from them.

as­IV. A taxesordinaryThepart of the estate bank stock.was
theuponsessed aupon chargethe stock werethe life estateduring

547; Patricklife 544,estate. Plympton v. B. Mass.Dispensary, 106
489;Pr.v. 11 How.Sherwood, 112;4 Dorland,Blatchf. Fleet v.

McDonald v. Heylin, 4 Phil. 73.(Pa.)
Y. the per­the andDuring managedlife estate the executor held

forsonal his compensationthat anproperty income. Shouldyielded
orcare and principal,of of thesuch outmanagement beproperty paid
aout of living uponthe orincome, If a personout of each ?partly

annuallyfarm, and benefit, couldit oncarrying himself for his own
heaslongtake a asof it onpart it in fee to himself forpay carrying

absorblived, he mightwould hishave more than : estatea.life estate
itcarrythe towhole. If a life tenant a another personof farm hires

toon, the farm orcannot piecemeal,be sold or altogetherapplied,
the lifeforitpay any of the cost frompart of an incomegetting

in afarmtenant, or theto of the ofpay any part keepingcost
goodreasonablyagood inreasonably condition. farm,The kept

forheldandcondition, remainder-man,is the invested thecapital
andhis use: netfuture use is thethe ofestate the life tenant
ex­income withouthisduring capital,life. The of thepreservation

withoutuse,pense to the as theremainder-man, is as much his right
the re­ofWastepayment rent,of is life.the of forright the tenant

of atenantmainder A lifebe asmay permissive well as aggressive.
fordecayhouse tocommit the housemay waste as well sufferingby
it.burningwant of orreasonable as it downbyrepairs, pulling

tenanttheyetthere be noThough ground,timber thegrowing upon
house,must a dovethe tenant ofkeep house from If thewasting.
left asnotbewarren, or storepark, take so that such sufficientmany

tohe the palefound sufferwaste;when he came and toin, this is
suffertoIt is wastethedecay, deer are waste.whereby isdispersed,

ofreflowinga wall of the andsea to be in flowingso as thedecay, by
a,Lit. 53sea,the Co.the meadow or marsh becomes unprofitable.

Ed­; v.107;53 b­ Wilson281;2 Bl. Com. 1 Prop.Washb. Real
230, 238.H.517,24 N. N.monds, 545;H. Wood v. Griffin, 46
ordinarytheSubstantial tocontrarytodamage remainder,the done

of tillage (Sarlescourse fieldsgood byhusbandry, by impoverishing
over­v. 3Sarles, Sand. Ch. to becomeor suffering pastures601),

Ais waste.grown with brush R. I.Steere, 272),1v.(Clemence
andfor taxestenant for life is bound to ordinary chargesdownkeep
Ch.3 Edw.Chabert,repairs, out of the v.rents and Cairnsprofits.

312. he isincumbrance, generallyIf the estate anbe withcharged
4 Kentbound to rents andkeep profits.down the interest out of the

74;Com. 1 Washb. Real 96.Prop.
real prop-asThe asdoctrine of is to wellpersonalwaste applicable
With ex-and is of life estate.erty, more than the definitionnothing

inceptions toregard propertyarticles of perishable (Burleighsome
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is,v. 52 N. that theClough, 267, preserva-H. the rule283), general
lifetion the of theof ismeans thecapital ordinary performanceby

oftenant’s the estatewastingof not orduty aggressively permissively
the 243. In Gordon v.Healeyremainder-man. 45 N. H.Toppan,v.

cent, an-West, 8 N. H. one perthe executor444, the court allowed
as the fund and forhis and ofnually custodycarecompensation for

of thiscollecting income, expensethe threecharged quartersand
thethe The ofupon groundincome the fund.uponand one quarter

latter beneficial towas, of the fund wascharge that the preservation
the But are toremainder-man as life. weas well to the tenant for

fund,not of theinquire, benefited themerely preservationwho is by
but is thewhat was the of constructiontestator,intention the —what
of athe will. B. a life estate is nethis a :Aandgave widow life estate
use and thetheincome, bynot a diminution ofincluding capital

of ofdiversion it to expensesthe of of thepayment any part ordinary
estate,its a lifepreservation. of duringThe thepreservation capital

house,the or interest of anby of a of taxesshingling by payment
incumbrance, or tenant’s ofdutyother of the lifeby performanceany

;fromabstaining the remainder-manpermissive waste, is beneficial to
but ishe of thechargeable partwith no of the performanceexpense
of that is theduty. The of that the life tenantperformance duty by

of theright by5 established testa-remainder-man. life estatesDuring
tors or by law,the as little with the gen-waste of the capital accords
eral intentions of the latter.the as with ofpolicyformer the general
Whatever exceptions extraordinary expense,there be in cases ofmay
this case is within B.’s execu-the rule. ofgeneral The compensation
tor for care and an ordi-of the to bemanagement property, presumed
nary, because not of theshown to an expense preser-be extraordinary,
vation of the of administra-capital ofincluding expensesthe(not any
tion), should paidbe theout of income.

Case discharged.
Bingham, J., did sit.not

CountyWardwell Tr.Jones,v. & Rockingham,of

Under the General Statutes, the fees of a him from theduejuror county
attachableare on trustee process.

Foreign Attachment. The court question,reserved the whether
iscountythe chargeable as trustee for due thefees defendant.juror’s

Rollins, for the plaintiff.

Frink, for the anddefendant the trustee.

C. J.Doe, Juror’s due thefees, the from arecounty,defendant
rights, or credits ofmoney, the defendant in ofpossessionthe the

vol. lviii. 20


