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A bydeclaration amendedon becounting goods sold and delivered cannot
a an orderofadding count on the the defendantspecial byacceptance

'given the a creditor of the defendant.plaintiff by

aAssumpsit, H. the plaintifffor sold and delivered. owedgoods
moreof H.$100balance owedon a bill of defendantlumber. The

than for thatthat sum an orderfor labor. H. thegave plaintiff
threeamount on thedefendant, bythe and it was mutually agreed

theofparties that the amountthe defendant should thepay plaintiff
order, and H. The plaintiffsum on tóthat his indebtednessapply

onwas countallowed a specialto amend his declaration by adding
the excepted.defendant’s and the defendantorder,of theacceptance

had aThe cause was the and thecount, plaintifftried on amended
verdict.
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action, orAllen, J. ofAn the causeamendment which' changes
introduces thata fromand differentcause of newentirelyaction

declaration,stated in Har­v.the is not allowed.original Butterfield
rell, 3 N. v.202; ;H. H. 488­ StevensonPerkins, 9 N.Goddard v.

v.462;10 MosesMudgett, N. H.; Smith,H. 340­ v. 12 N.Melvin
B. & M.R. N. H. 70.Folsom, 42R., 534;32 N. H. Wood v.524,
The Theoriginal sold and delivered.declaration for goodswas
amendment of an ordercount, acceptancewas a on theproposed new

Ifby the H. thedefendant a thirdby person,to thegiven plaintiff
H.defendant ofhim insteadtookorder, plaintiffthe and theaccepted

as a debtor, to the plaintiffH. H.’s debtthe to anddefendant’s debt
for that defend­of theamount and a new liabilitywere extinguished,
ant to threethe of thewas The mutualplaintiff agreementcreated.
parties defendant toof thewas a novation. It not anwas agreement

H.,butfor anpay to agreementhad soldthe lumber which the plaintiff
to apay dischargeof theinsum to the considerationspecific plaintiff
of a N.like v. 7Angier,H. Heatonamount of his toindebtedness

;H. ; Hartshorn,397­ v.v. 3 T. R. 174­Harris,Tatlock Butterfield
7 N. treat hiscannot;H. 1 221. The220, plaintiff345­ Pars. Con.

defendant,claim theas of H.’s claim againstan assignment, merely,
in that case heand forH.,as againstfor his own claimsecurity

could H.sue in the name ofonly
action, de-cause ofa newThe amendment introducedproposed

disallowed.must beandcause,the of thestroyed originalidentity
aside.setVerdict

did not sit.Bingham, J.,


