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STATE v. MESSENGER.

An indictment, containing in one count so much of the language of fwo sec-
tions of the statute of embezzlement as to leave it uncertain which of two
different crimes of embezzlement is charged, is insufficient.

InprcTMENT, for embezzlement, containing in one count so much of
the language of ss. 7 and 8 of c. 2567, Gen. St., that it is uncertain
which of those sections the defendant is accused of violating. Motion
to quash reserved.

Woodward, for the defendant.

Healey, solicitor, for the state.

Dok, C. J. The crime and penalty of the seventh section are differ-
ent from those of the eighth. The indictment, not informing the

defendant which crime he is charged with, is bad for uncertainty.

Indictment quashed.
FosTER, J., did not sit.

Fraee v. PIERCE.

A conveyance of real estate, duly executed and recorded, but fraudulent as
to creditors, is not a substitute for a change of possession of personal prop-
erty, conveyed by bill of sale, executed, at the same time.

TrOVER, for a pair of oxen. The defendant justified under the levy
of an execution against one Fox, through whom the plaintiff claimed.
Facts found by the court.

Fox conveyed to the plaintiff a farm, by a recorded deed, and cer-
tain personal property, including the oxen, and took in return a bond
conditioned for the support of himself and wife during life, and a
mortgage on the farm to secure the bond. He was then living on the
farm, and has continued fo live there since. The oxen remained on
the farm until taken by the defendant on execution. There was no
change in the management of the farm or the personal property after
the conveyance. The execution on which the defendant took the
oxen was issued on a judgment founded on a debt due from Fox when
the conveyance was made.

Woodward & Wellington, for the plaintiff.
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Faulleners & Batchelder, for the defendant.

StaxLry, J. The facts bring this case within the principle of Co-
burn v. Pickering, 3 N. H. 415. There was no substantial change
of possession, nothing to apprise the public that Fox was not the
owner of the oxen. He was in possession of and carrying on the
farm, as he had done previously, and the plaintiff did no more or
differently than he had done before.

It is argued that the conveyance and record were a substitute for a
change of possession. But, as against the creditor represented by
this defendant, that conveyance was frandulent and void,— Coolidge
v. Melvin, 42 N. H. 510, 521; Smith v. Smith, 11 N. H. 459 ;
Mc Conihe v. Sawyer, 12 N. H. 408,—and the want of a change of
possession of the personalty, which is presumptive evidence of fraud,
is nof explained by a similar fraud in the sale of the realty. The
fraudulent sale of the farm was evidence of fraud in the sale of the
oxen. Nor is the fact, that the conveyance was upon a sufficient con-
sideration, material. As there was no change of possession, the law,
in the absence of any explanation of the want of a change of posses-
sion, presumes that the sale was fraudulent. This fact being estab-
lished, fraud is an inference of law. Cuiting v. Jackson, 56 N. H.
253 ; Lang v. Stockwell, 55 N. H. 561.

Judgment for the defendant.
ALLEN, J., did not sit.

SULLIVAN.

BURKE v. PARTRIDGE.

The nature and scope of a patented invention are to be ascertained, not
merely from the title given to it in the patent, but from the entire instru-
ment, including the schedule and specification, and all explanatory draw-
ings thereto annexed.

One patent may be taken for different improvements in a single machine;
and one patent may include two or more machines or improyements, each
of which is or may be auxiliary to produce the same general result.

The inventor of a machine is entitled to the benefit of all the uses to which
it can be put, no matter whether he had conceived the idea of the use or
not.

An “improved driving gearing,” included in the specification of a patent
granted for an “improvement in threshing machines,” is protected by the
same pabent when applied to a sawing machine,




