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what has been done or furnished, subject to a deduction of the dam-
age occasioned by the breach of the contract. Britton v. Turner, 6
N. H. 481; Horn v. Batchelder, 41 N. H. 86. The value of the
wood received by the defendant being no more than the damage he
suffered from the nonfulfilment of the contract, the plaintiff can
recover nothing,

The increase in the price of the wood, which the defendant was
compelled to purchase in place of that not delivered, was properly
admitted, and considered as an element in the estimate of the de-
fendant’s damage.

Exceptions overruled.

CLARK, J., did not sit.

Gove v. NEWTON.

As against an owner of land to whom a tax is assessed, the land may be
sold for the tax by the collector, after as well as before the expiration of
the lien created by Gen. St., ¢. 54, s. 13.

A tax collector is not liable for an assessment shown by his warrant and list,
or any other evidence, to be illegal, nor for any cause whatever, except his
own official misconduct.

Tt is his duby to exhaust his authority in reasonable efforts of collection,
withou$ regard to his opinion of the regularity or legality of the assess-
ment.

His forbearance, at A’s request, to sell land which his duty requires him to
sell for a tax, until the advertised time of sale has passed, is a good con-
sideration for A’s promise to pay him the tax.

Assumpsrr, on a special promise of the defendant to pay a tax. De-
murrer to the declaration.

Wait, for the defendant.

I. The declaration shows the defendant’s promise was without con-
sideration. "

1. The tax was invalid because assessed (as the declaration alleges)
“Yy the town of G.,” and not by the selectmen. As the selectmen,
in the assessment of taxes, act as public officers and not as agents of
the town ( Wadsworth v. Henniker, 35 N. H. 189, 194; Gove v. Ep-
ping, 41 N. H. 5389 ; Merrill v. Plainfield, 46 N. H. 126 ; Cooley on
Taxation 570, #. ), a tax assessed by them is not assessed by the town.

2. The tax was invalid because assessed *“to the estate of E. G.,
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deceased,” and not to any person or corporation. Gen. St., ¢. 50, ss.
19, 20 ; c. 54, ss. 2, 4. )

3. The year in which a tax could be collected by sale of real estate
(Gen. St., c. 54, s. 18) had expired.

In forbearing to sell the land, the plaintiff merely omitted a wrong-
ful and ineffectual act. A sale would have passed no title, and would
not have affected the rights or interests of either party. The for-
bearance was not injurious o the plaintiff or beneficial to the defend-
ant. Haynes v. Thom, 28 N. H. 886; Kidder v. Blake, 45 N. H.
580, and cases cited ; Dunbar v. Marden, 13 N, H. 811 ; Wade v.
Stmeon, 2 C. B. 548 ; Kelley v. Noyes, 48 N. H. 209; Clark v.
Bragdon, 87 N. H. 562, 566.

II. The consideration was illegal. The collector was a public offi-
cer, and not an agent of the town. And his alleged agreement to
forbear to collect a legal tax was an unlawful and void contract. It
was not binding on him or the town, and would not prevent the col-
lection of the tax by sale of the land. If he had paid the money to
the town at the defendant’s request, he might recover for money paid,
regardless of the tax. Kelley v. Noyes, 43 N. H. 209. TFor neglect
to collect a legal tax, whereby it is lost to the town, he may be liable
on his official bond. But the declaration does not show that he has
incurred any loss or liability.

Burke, for the plaintiff.

Smrre, J.  The declaration was evidently intended to seb forth the
following facts. In 1875, the selectmen of G-. assessed a tax upon
the estate of I. (., deceased. The property was taxed to the estate
of E. G. In January, 1877, no goods or chattels having been exposed
whereon distress could be made, the defendant being administrator of
the estate, which was in the process of settlement in the insolvent
course, and the plaintiff being the collector of taxes, and having
given notice of a sale of the land of the estate for the tax by posting
the advertisements required by Gen. St., ¢. 54, s. 14, the defendant,
in consideration that the plaintiff, at the defendant’s request, would.
forbear to sell the land, promised to pay the plaintiff the amount of
the tax on demand ; and the plaintiff, relying on the defendant’s prom-
ise, forbore to sell the land, and the time of sale named in the notice
passed.

It is not alleged that the estate was insolvent, or that the defendant
was entitled to the rents and profits, or the possession of the real es-
tate (Lucy v. Lucy, 56 N. H. 9), or that it was necessary for him %o
sell the land to pay debts, or that he had any interest in: the land or
the payment of the tax (Hibbard v. Clark, 56 N. H. 155), or was
under any obligation, legal or moral, to pay the tax, or derived any
benefit, personal or.official, froin the plaintiff’s forbearance.

As the consideration must:have .some value. and reality, the plain-
tiff’s assumption of a supposed risk or liability having no foundation
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in law or fact, would not be sufficient. N. H. Sav. Bank v. Colcord,
15 N. H. 119, 124 ; Haynes v. Thom, 28 N. H. 386, 401 ; Kidder v.
Blake, 45 N. H. 530, 582; Hamaker v. Bberley, 2 Binn. 506, 509 ;
Jones v. Ashburnham, 4 Rast 455 ; Edwards v. Bough, 11 M. & W.
641 ; 1 Parsons on Con. 437 ; Metealf on Con. 172.

The real estate of every person against whom a tax is assessed is
holden for such tax for one year from the first day of June following,
and wmay be sold by the collector in case such person neglect to ex-
pose goods and chattels whereon distress may be made. Gen. St., c.
54, s.18. The lien and the power of sale are different and indepen-
dent rights. As against purchasers and attaching creditors, the lien
lasts but a year. As against the owner to whom a tax is assessed,
real estate may be sold by the collector without the lien, as a debtor’s
property may be taken on execution after the lien of an attachment is
dissolved.

1t was the official duty of the plaintiff to make reasonable exertions
to collect the taxes which his warrant required him to collect. Col-
erain v. Bell, 9 Met. 499. He was not an arbitrator or a legal ad-
viser of the town. It was not his duty or right to decide the legality
of any part of the assessment. On that subject he is protected by his
warrant. Kelley v. Noyes, 43 N. H. 209, 210; Clark v. Bragdon,
87 N. H. 562, 566 ; State v. Roberis, 52 N. H. 492, 498; Roberis v.
Holmes, 54 N. H. 560; State v. Weed, 21 N. H. 262. He is not lia-
ble by reason of any irregularity or illegality of the proceedings of the
town or the selectmen, nor for any cause whatever except his own offi-
cial misconduct. Gen. St., ¢. 54, 5. 16.  And, as he is not liable for
any irvegularity or illegality of their proceedings, he is not authorized
to decide whether their proceedings arve regular or irregular, legal or
illegal. A tax is not to be practically abated, nor its collection sas-
pended, upon any opinion he may entertain on the question whether
his warrant or any other evidence shows an illegality in the assess-
ment. They who are taxed, and they who are interested in property
that is taxed or in danger of being sold for taxes, are amply protected
against an illegal or unjust assessment. Selectmen, for good cause
shown, may abate a tax ; and there is a right of appeal from them to
a court authorized to make such order as justice requires. Gen. St.,
e. 50, ss. 21, 22, 28; ¢. 53, ss. 10,11 ; Perry’s Petition, 16 N. I1. 44 ;
Briggs’ Petition, 29 N. H. 547, 551 ; Muanchester Mills v. Manches-
ter, 57 N. H. 809. The immunity of the collector, and the statutory
remedy of persons aggrieved by assessments, do not justify the col-
lector in abstaining from any necessary and reasonable effort to exe-
cute his warrant. In sowme cases he may properly present to the
selectbmen the question of abatement before malking distress, sale, or
arrest. But, in general, when the selectinen refuse to abate a tax, or
when there is no good reason for raising the guestion of abatement, he
cannot excuse himself for any failure to exhaust his authority in rea-
sonable efforts of collection. Cooley on Taxation 500,

If the assessment in this case was legal, the plaintiff’s sale of the
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land would be legal; and his execution of his warrant could not be
made unlawful by any defect in the assessment. His sale of the land
would expose him to no liabiliby. Noyes v. Hawverhill, 11 Cush. 838,
341. The tax not being abated, it was his duty to sell the land, if
there was reasonable cause to believe the tax would be obtained by a
sale. Whatever legal opinions might prevail as to the effect of his
sale upon the title of the land, it was his duty to consider the proba-
biliby of getting the tax. The defendant’s promise to pay the fax
when a sale was advertised, shows the propriety of the plaintiff’s aim-
ing at practical results rather than the solution of a question of law.
‘When the plaintiff’s notice of his intended sale drew forth the defend-
ant’s promise to pay the tax, there was some reason for regarding a
sale as a reasonable effort for the plaintiff to make. The defendant’s
promise was an admission of a probability that some one would pay
the amount of the tax for the tax title. Such a title might be of
some value to somebody. Sanborn v. French, 22 N. H. 246, 249. A
sale being a reasonable effort for the plaintiff to make, it was his duty
to make i6. By not making it, he would expose himself to a substan-
tial legal danger of a suit on his own bond. His giving written notice
of the sale was a necessary step in the performance of his duty. A%
the defendant’s request, he forbore to make the sale, until, the time
of sale fixed in the notice having passed, it was necessary for him
again to post advertisements, if he resorted to a sale. At the defend-
ant’s request, he lost the expense of the notice he had given. This
loss was a personal detriment to the plaintiff, a material change of his
position, and a good consideration for the defendant’s promise. For-
mer v. Stewart, 2 N. H. 97,100, 101 ; Underhill v. Gibson, 2 N. H.
852, 857, 858 ; Sanborn v. French, 22 N. H. 246, 248, 249 ; Burr v.
Wilcox, 18 Allen 269, 272, 278 ; Seaman v. Seaman, 12 Wend. 881;
Pratt v. Humphrey, 22 Conn. 817 ; Harris v. Venables, L. R., T Ex.
285; Ockford v. Barelli, 256 L. T. (N. 8.) 504, 20 W. R. 116 ; Wil-
latts v. Kennedy, 8 Bing. 55 Cook v. Wright,1 B. & S. 5569; H. L
Co. v. Watson, 59 N. Y. 390, 895.

The plaintiff’s forbearance was not of a fraudulent prosecution of a
claim known to he groundless, the abandonment of which would be
no legal loss. Wade v. Simeon, 2 C. B. 548 ; Stewart v. Ahrenfeldt,
4 Denio 189. Tt was not a postponement of extortion, or a delay of a
malicious proceeding, threatened or begun without probable cause. It
was a forbearance of a legal and equitable right. 2 Kent Com. 465 ;
1 Parsons on Con. 439, 440, 441, 442.

The contract was not in fraud of the public revenue, nor contrary
to public policy. The promise was not to indemnify a public officer
for a violation of his duty, but to enable him to perform his duty of
obtaining money justly due. The pecuniary responsibility or honora-
ble character of the promisor might afford a valuable guaranty and
cumulative remedy which the plaintiff might be justified in accepting.
‘Whether, as matter of law, the plaintiff’s official power of selling the
land was or was not abdicated or suspended, his actual suspension of
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the cxercise of that power till the time for selling the land upon the
notice had passed, although injurious to the plaintiff, does not appear
to have been practically or theoretically adverse to the public interest.

Any want of fulness and precision in the averment of the facts can
be remedicd by amendment before the demurrer is disposed of ab the
trial term. MecDuffee v. Ruailroad, 52 N. H. 430, 469. The legal
ground of the plaintiff’s case being settled, there will be no difficulty
in making the declaration sufficient.

Cuse discharged.
Binguan, J., did not sit.

GRAFTON.

Kixye v. HINMAN.

It is not a cause for quashing a writ, that the blank was filled by a person
not authorized by the rules of court to use blank writs, the plaintiff being
in no fault.

Moriox, to quash a writ on the ground that the blank was filled by
a person not the plaintiff, not an attorney, not a citizen, not of good
character, and not authorized by the rules of court to receive or use
blank writs.

Curpenter, for the defendant.
Page, for the plaintiff.

Dog, C. J. The filling of a writ by one who is not an attorney, is
not cause for dismissing the action.  Stevens v. Fuller, 55 N. II. 443,
An effort is made to prevent the abuse against which the practice of
issuing blank writs needs to be guarded (Eastman v. Morrison, 46
N. H. 136, 187) by a rule of court prescribing to what persons the
clerks shall not deliver blank writs ; for what actions blanks, deliv-
ered upon special receipts, may be filled ; and by whom attorneys may
suffer blank writs to be used. And this rule is enforcible, by proper
proceedings, against those who violate it. If it was violated in this
case, it does not appear that the plaintiff was aware of its violation,
or that he was in any fault: and the rule does not provide, either ex-
pressly or by implication, that it is to be enforced by a sacrifice of the
rights of innocent parties. While it is the duty of the court to take
legal and reasonable precautions for keeping its process out of the
hands of persons who would probably make a vexatious, oppressive,
or dangerously unskilful use of it, a plaintiff is not punishable for




