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dam­theofto a deductionfurnished,or subjecthas donewhat been
Turner, 6v.Brittonthe contract.ofoccasioned the breachage by

theofvalueTheH. 86.41 N.481; Batchelder,H.N. Horn v.
hedamagethethanno morebeingthe defendantwood received by

canthecontract, plaintiffof thesuffered from the nonfulfillment
recover nothing.

wasdefendantthewood, whichof theThe in the priceincrease
delivered, properlywasnotof thatto incompelled placepurchase

de-theofin the estimateas an elementadmitted, and considered
fendant’s damage.

overruled.Exceptions
Clark, did not sit.J.,

Gove v. Newton.

may beassessed, the landtax isaan of land to whomAs owneragainst
ofthe expirationas beforeafter as wellcollector,thesold for the tax by

St., s. 13.54,c.the lien created Gen.by
list,andshown his warrantbynot liable for an assessmenttax collector isA
biswhatever, exceptfor causeanyto be norevidence, illegal,otheranyor

officialown misconduct.
collection,efforts ofin reasonableis his to exhaust hisduty authorityIt

of the assess-of the orregularity legalityto his opinionwithout regard
ment.

himhis todutyto sell land whichforbearance, requiresHis at A’s request,
a con-time of sale has istax, passed, goodsell for a until the advertised

him theA’s to tax.paysideration for promise

aof defendant to tax. De-Assumpsit, payon a thespecial promise
murrer to the declaration.

for the defendant.Wait,

I. The declaration shows the defendant’s was without con-promise
sideration.

1. The tax was invalid because assessed the declaration(as alleges)
“ G.,” selectmen,andthe town of not the selectmen. As theby by

taxes,in the assessment of act as officers and not as agents ofpublic
194;v.. 35 N. II. GoveHenniker, 189, Ep-the town v.(Wadsworth

; ;41 N. H. N. H. 126539 Merrill v. 45 onPlainfield, Cooleyping,
570,Taxation a tax assessed them is not assessed the town.by byn.),

“2. tax to of E.The was invalid because assessed the estate G.,
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ss.deceased,” 50,c.St.,and not to or Gen.any person corporation.
;2019, 2,c. ss. 4.54,

3. The in real estatewhich a tax could be collected sale ofyear by
St., c. s. had(Gen. 54, 13) expired.

wrong-In aland,to sell the omittedplaintiff merelytheforbearing
title,ful wouldand andineffectual act. A sale would have nopassed

for-not Thehave affected the or interests of either party.rights
defend-bearance was not to the or beneficial to theinjurious plaintiff

H.Thom,ant. N.Haynes 386; Blake,28 N. H. Kidder v. 45v.
v.Marden, 311; Wade530, cited; 13 H.and cases Dunbar v. N.
v.209;2 ClarkSimeon, ; KelleyC. B. v. 43 N. H.Noyes,548

562,37 N. H. 566.Bragdon,
II. offi-The aconsideration was The collector wasillegal. public

tocer, and not an the And his agreementof town.agent alleged
Itforbear to contract.collect a tax was an unlawful and voidlegal

col-thewas not on him the and would nottown, preventorbinding
tomoneylection of If thethe tax of the land. he hadby paidsale

money paid,the town at the he recover formightdefendant’s request,
209. ForNoyes, neglectv. 43 N. H.regardless Kelleyof the tax.

liabletown, mayto collect a lost to he betax, it is thelegal whereby
hasthat heon his official bond. But the declaration does not show

incurred orany loss liability.

Bwrke, for the plaintiff.

set forth theSmith, J. The declaration was intended toevidently
a tax1875, uponfacts. In the selectmen of G. assessedfollowing

The was taxed to the estateG.,the estate of E. deceased. property
been1877,of E. G. In no or chattelsJanuary, having exposedgoods

administrator ofmade,distress could be the defendant beingwhereon
in the insolventthe which was in the of settlementestate, process

taxes, havingthe of andcourse, and the collectorplaintiff being
tax by postingof a sale of the land of the estate for thegiven notice

defendant,the54, 14,Gen. c. s.required by St.,the advertisements
would,in the at the defendant’s request,consideration that plaintiff,

ofthe amountland,forbear to sell the to thepromised pay plaintiff
; defendant’s prom-and the on theplaintiff, relyingthe tax on demand

in the noticeand the time of sale namedland,forbore to sell theise,
passed.

defendantinsolvent,that the estate was or that theIt is not alleged
es­and or the of the realthe rents profits, possessionwas entitled to

himH. or that it .for toLucy, necessary55 N. was9),v.tate (Lucy
that had im the land ordebts, anyor he interestland to paysell the

v. H. or wasClark, 56 N. 155),the tax (Hibbardofthe payment
moral,or to the or derivedpay tax, anylegalunder any obligation,

froiuofficial, the forbearance.plaintiff’sdr.benefit, personal
value,.'have .some and thereality, plain-mustthe considerationAs

risk or no foundationa supposed liability havingofassumptiontiff’s
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Colcord,v.in H. Sav. Banklaw or N.not be sufficient.fact, would
v.Kidder;401­386,15 N. H.124;N. v. 28Haynes Thom,H. 119,

;509­506,532; 2 Binn.Eberley,v.Blake, 45 N. H. Hamaker530,
& W.11 M.;Jones Edwards v. Baugh,v. 4 East 455­Ashburnham,

641; 437;1 172.on Metcalf on Con.Parsons Con.
isis assesseda taxThe whomreal every person againstestate of

following,Juneofholden from first dayfor such tax for one theyear
to ex-neglectand in case such personbe sold the collectormay by

c.St.,Gen.made.bepose maywhereon distressgoods and chattels
indepen-ands.54, of sale are different13. The lien and the power

liencreditors, thedent attachingandAsrights. against purchasers
assessed,a tax islasts to whombut a As the owneragainstyear.

lien, as a debtor’sthereal withoutestate be sold the collectorbymay
isattachmentof anafter the lienbe taken on executionproperty may

dissolved.
exertionsto make reasonableIt was of thethe official duty plaintiff

Col­collect.him torequiredto collect taxes his warrantthe which
ad­or a legalnot an arbitratorBell,erain v. 9 499. He wasMet.

the legalityto decidehis orduty rightviser of It was notthe town.
hisbyhe is protectedOn that subjectof assessment.of theany part

Bragdon,v.209, 210; ClarkN. H.Kelley Noyes, 43warrant. v.
498; v.Roberts492,H.52 N.566; Roberts,37 N. H. v.562, State

lia­is notH. 262. He560; 21 N.Weed,State v.Holmes, 54 N. H.
of theof theor illegality proceedingsble reason of any irregularityby

offi­his owncause excepttown nor for whateverselectmen, anyor the
fornot liableas he is54, And,s. 16.St.,cial Gen. c.misconduct.

not authorizedhe isof their proceedings,orany illegalityirregularity
oror irregular, legalare regularto decide whether their proceedings

sus­abated, nor its collectionA is not to be practicallytaxillegal.
whetheron the questionhe entertainmaypended, opinionupon any

in assess­an theillegalityshowsother evidenceliis warrant or any
in propertyare interestedand whotaxed, theywho arement. They

aretaxes, amply protectedsoid forof beingthat is taxed or in danger
for causeSelectmen, goodassessment.oranagainst illegal unjust

from them to; appealis a ofrighta tax and thereabateshown, may
St.,Gen.requires.asmake such order justicea court authorized to
44;Petition, 16 N. H.; 10, 11; Perry’sss.58,23­ c.21, 22,c. ss.50,

v.551; Mills Manches­H. Manchester547,29 N.Petition,Briggs’
collector, and the statutorytheThe ofimmunityN. H. 309.ter, 57

do not the col­assessments, justifyof aggrieved byremedy persons
reasonable effort to exe­andnecessaryfromlector in abstaining any

to thepresentcases he may properlyhis warrant. In somecute
distress, sale, ormakingbeforethe of abatementquestionselectmen

refuse to abate a tax,selectmen orin thewhenBut, general,arrest.
ofthe abatement,for raising questionis no reason hewhen there good

his into exhaust authorityfor failureexcuse himself rea­anycannot
Taxationon 500.of collection. Cooleysonable efforts

the sale oflegal, plaintiff’sin this case was theIf the assessment
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land not bewould be his couldand Ms execution of warrantlegal;
landmade theunlawful in His sale ofby defect the assessment.any
338,would 11 Cush.expose Noyes Haverhill,him to no v.liability.

341. ifland,The tax not to sell theabated, it was hisbeing duty
abythere was reasonable cause believe the tax would be obtainedto

hissale. ofas to the effectWhatever legal opinions might prevail
sale theupon land, proba­the title of the it was his to considerduty

taxtheof tax. tobility paythe The defendant’sgetting promise
aim­awhen sale was the of theadvertised, plaintiff’sshows propriety
law.at ofing results rather than the solution of apractical question

the defend­When the of his intended drew forthplaintiff’s notice sale
athere reason fortax, regardingant’s to the was somepaypromise

The defendant’sa reasonable effort for the to make.plaintiffsale as
payan a that some one wouldwas admission of probabilitypromise

be ofa titleof the tax for the tax title. Such mightthe amount
A246,22 249.to v. N.French,value Sanborn H.somebody.some

his dutyit wasmake,a reasonable effort for the toplaintiffsale being
to a substan­it,it. not he would himselfBy makingto make expose

written noticeof a Hisdangertial suit on his own bond. givinglegal
Atin his duty.a the ofnecessary step performanceof the sale was

timeuntil, thesale,to make thethe he forborel'equest,defendant’s
himforin it necessaryfixed the notice washaving passed,of sale

defend­if a At theadvertisements, he resorted to sale.toagain post
Thishe of the notice he had given.lost the expenseant’s request,

of hisa changedetriment to the materialloss was a personal plaintiff,
Far­a consideration for the defendant’s promise.andposition, good

2 N. H.101; v.100, Gibson,2 N. H. UnderhillStewart, 97,v.mer
249; v.; BurrFrench, 248,22 N. H. 246,358­ Sanborn v.352, 357,

381;272, 12269, ; Seaman, Wend.Seaman v.13 Allen 273­Wilcox,
Ex.; R.,L. 7Venables,22 Harris v.Humphrey, Conn. 317­Pratt v.

116; Will­R.L. T. 20 W.504,v. 25235; Barelli, (N. S.) ­Ockford
559; H. I.S.5; Cook v. 1 B. &Kennedy, 8 Bing. Wright,v.atts

Watson, 390,N. Y. 395.59Co. v.
aofa fraudulentwas not of prosecutionforbearanceThe plaintiff’s

bewouldthe abandonment of whichto be groundless,knownclaim
; Ahrenfeldt,2 C. B. 548­ v.Simeon,Wade v. Stewartloss.no legal

a of aextortion, delayof orIt not a postponement189. was4 Denio
Itcause.or withoutbegun probablethreatenedproceeding,malicious
;465­2 Com.and Kentof a legal equitable right.a forbearancewas

441, 442.439, 440,on Con.1 Parsons
revenue, contrarynornot in fraud of the publicwascontractThe

a officerwas not to indemnify publicThe promisepolicy.to public
him his ofdutyto enable to performof his butduty,a violationfor

or honora-The responsibilitydue. pecuniarymoney justlyobtaining
andafford a valuable guarantythe promisor mightofcharacterble

be in accepting.the plaintiff might justifiedwhichremedycumulative
thesellingofficial oflaw, plaintiff’s powermatter of theasWhether,

ofhis actualor suspensionnot abdicated suspended,or waswasland
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theuponlandtlie for thesellingexercise of the timethat tillpower
not appeardoesnotice had the plaintiff,topassed, although injurious

interest.to to the publichave been adverseorpractically theoretically
canthe factsofwant of in avermentAny fulness and theprecision

at theofbe is disposedremedied the demurreramendment beforeby
legalThe430,trial term. 459.Railroad,Mc­ ee v. 52 N. H.Duff­

difficultynoground settled,of there will bethe caseplaintiff’s being
in making the declaration sufficient.

discharged.Case
J.,Bingham, did not sit.

GRAFTON.

Kinne v. Hinman.

It is not a filled awrit, bycause for a that the blank was personquashing
not authorized the writs, beingrules of to use blank theby plaintiffcourt
in no fault.

Motion, to a the blank was filled bywrit on the thatquash ground
a citizen,a not ofperson not the not an notplaintiff, goodattorney,
character, and not of court to receive or useauthorized the rulesby
blank writs.

Carpenter, for the defendant.

forPage, the plaintiff.

Doe, C. J. The of a writ one who is notfilling by an isattorney,
not cause for the action.dismissing Fuller,Stevens v. 55 N. H. 443.
An effort is made to prevent the abuse which theagainst practice of

blank writsissuing needs to be v.guarded 46Morrison,(Eastman
N. H. a136, 137) by rule of court to whatprescribing persons the
clerks shall ;not deliver blank forwrits what actions blanks, deliv­
ered upon filled;special be and whomreceipts, may by attorneys may
suffer blank towrits be used. And this is enforcible,rule by proper
proceedings, against those who violate it. If it was inviolated this
case, it does not the wasappear plaintiff aware of its violation,that
or that he inwas fault: andany the rule does not eitherprovide, ex­

orpressly by implication, that it is to be enforced aby sacrifice of the
ofrights innocent parties. While it is ofthe the court toduty take

andlegal reasonable forprecautions its outkeeping process of the
hands of persons who would make aprobably vexatious, oppressive,
or unskilful ofdangerously it,use a is notplaintiff punishable for


