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sale, or from the criminal possession of counterfeit money,in any par-
ticular that requires proof of the time alleged in the indictment. This
conclusion accords with the practice and the understanding of the law
- that have prevailed in this state during the twenty-three years' opera-
tion of the present statute. It is, therefore, unnecessary to inquire
into the soundness of the authorities cited by the defendant, which lay
down the rule that time is of the essence of offences held to be contin-
uous, or to consist of repeated acts or a course of life or conduct more
or less prolonged. 1 Bishop Cr. Pr., ss. 248, 253; 2 id., ss. 956, 957.

The right of the defendant to plead a former conviction or acquittal,
in bar of a second prosecution for the same offence, does not abolish
the rule that he may be convicted of an offence committed at some
other time than that named in the indictment. On a plea of former
conviction or acquittal, he may prove the identity of the offence by
parol. 1 Bishop Cr. Pr., ss. 296, 582; Queen v. Bird, 2 Den. C. C.
94, 199, 215.

In criminal cases the statute of limitations need not be pleaded, but
may be set up as a defence upon the general issue or by demurrer.
The time of the commission of the offence is so far material that the
indictment must charge an offence not barred by the statute. State
v. Robinson, 29 N. H. 274 ; State v. Hunkins, 43 N. H. 557 ; State v.
Caverly, 51 N. H. 446 ; State v. N. & L. R. R., 58 N. H. 182. And
the evidence must prove such an offence, not because the time must
be proved as alleged, but because the defendant cannot be convicted
of an offence barred by statute. If it has been supposed in any of our
cases that a statute of limitations makes the averment of time so far
material as to prevent a conviction of an offence committed on any
other day than that alleged [ State v. Robinson, 29 N. H. 274, 278
State v. Rundlett, 38 N. H. 70, T1; State v. Prescott, 38 N. H. 212,
214), we cannot adhere to such an error.

Whether or not the state’s evidence should be restricted to a part of
the time prescribed by the statute of limitations is a question of fact,
to be determined at the trial term. 1 Bishop Cr. Pr., s. 286.

Judgment on the verdict.
BingHAM, J., did not sit.
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‘Where land is conveyed in terms subject to a mortgage, the grantee does not
undertake or become bound, by the mere acceptance of the deed, to pay the
mortgage debt.
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The satisfaction of a judgment for a mortgage debt, by the levy of an execu-
tion on other property of the mortgagor than that mortgaged, is a payment
of the debt, within the meaning of the rule of subrogation which keeps the
mortgage on foot for the benefit of the mortgagor when justice requires it
t0 be regarded as assigned to him and not discharged.

The appearance of a defendant in an equity suit confers jurisdiction, unless
it be for the sole purpose of objecting to the authority of the court to pro-
ceed.

In Equrry. The plaintiff, John Woodbury, holding the legal title to
land in Salem, mortgaged it to John Stowe to sccure a note of $3,000,
and on the same day conveyed {he premises, subject to the mortgage, to
G. W. Perkins. Afterward Perkins conveyed to L. Woodbury, subject
to the Stowe mortgage and to the payment of certain taxes upon the
premises then due. At the same time Woodbury mortgaged the prem-
ises to Perking (subject to the Stowe mortgage) to secure the payment
of a note for $1,200. Subsequently L. Woodbury became insolvent,
was adjudged a bankrupt, and absconded. The defendants had knowl-
edge of the Stowe mortgage, and of the non-payment of the taxes.
Stowe died, leaving his widow, Lucy H. Stowe, sole legatee of the
$3,000 note and mortgage, and executrix of his last will. Subse-
quently the note and mortgage of L. Woodbury were assigned to the
defendant Webster, who obtained a conditional judgment for fore-
closure, entered on the premises under a writ of possession, and re-
mained in occupation until June 6, 1876, since which time the delend-
ant Swan has been in possession. After the conveyance by the plain-
tiff to Perkins, the premises were sold by a tax-collector, to discharge
the taxes of 1874. 'The defendant Swan has become the holder of the
tax title thus acquired. The bill alleges that it was the dufy of Per-
kins, and those claiming under him, to pay the taxes as well as the
debt secured by the Stowe mortgage, and that the sale for taxes was
fraudulent on the part of the defendants, and was procured without
notice to the plaintiff, for the purpose of defrauding him. These alle-
gations were denied by the defendants, who asserted that the plaintiff
had notice and knowledge of the sale, which, they say, was in all re-
spects legal and effectual, and that it was the plaintiff’s duty to pay
the taxes, and he cannot claim repayment from them.

In September, 1876, Mrs. Stowe recovered judgment against the
plaintiff upon the 83,000 note, and levied her execution upon his real
estate in Methuen, Mass., and the defendant Swan became the pur-
chaser thereof, at a sheriff’s sale, for $3,500. By this sale, and a ten-
der in court of $237, which was accepted by Mrs. Stowe, the plaintiff
has discharged the $3,000 note and mortgage, and he has also paid
taxes on the Salem land to the amount of about $100.

The prayer of the bill is, that Swan’s tax title be declared void as
against the plaintiff ; that the defendants be ordered to pay the plain-
tiff $3,737, with interest, being the amount which he has paid, through
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the sale of his Methuen property and the tender in court in discharge
of Mrs. Stowe’s judgment. and $100 paid by the plaintiff in discharge
of taxes; or that it be decreed that he shall hold the premises by force
of the Stowe mortgage, freed from the subsequent claims of the de-
fendants, and for general relief.

The bill alleges that when the plaintiff conveyed to Perkins, the lat-
ter agreed to assume and pay the Stowe mortgage as a part of the
consideration for the conveyance. This allegation was denied by the
defendants, who claimed that there was no consideration for the sale;
that L. Woodbury was all the time the equitable owner of the prem-
ises, the nominal title being placed in the plaintiff to protect the prop-
erty from L. Woodbury’s creditors; and that the conveyance through
Perkins to L. Woodbury wrought no change in the title, in equity.
This claim of the defendants was denied by the plaintiff’s replication,
and was not sustained by any evidence.

The answer of the defendants contained a general denial of ‘“all
such allegations in the bill as are not expressly admitted.”

The defendants severally demurred, alleging as grounds (1) that
the plaintiff has a perfect remedy at law against Perkins; (2) that
the agreements do not charge the land with any trust; (8) that Lucy
H. Stowe is not made a party; and (4) that the court is without
jurisdiction of the cause and the parties.

Hautch and Bartlett, for the plaintiff.
Bell, for Swan.
Knozx, for Webster.

Foster, J.  All facts well alleged in the bill, and not denied or ex-
plained in the answers, will be held to be admitted. 8th Rule in Chan-
cery.

The answer contains a denial sufficiently specific to put the plaintiff
upon proof that Perkins assumed the Stowe mortgage, if such proof is
required ; that is to say, if the assumption of the mortgage is not a
legal incident to the purchase of the equity, and, consequently, a
charge upon the estate, which it was the duty of Perkins and his
grantees to assume and provide for. But the plaintiff’s position, that
the acceptance of a grant of land subject to a mortgage charges the
grantee with the legal duty to discharge the incumbrance, cannot be
sustained. Where land is conveyed in terms subject to a mortgage,
the grantee does not undertake or become bound, by the mere accept-
ance of the deed, to pay the mortgage debt. In the absence of other
evidence, the deed shows that he merely purchased the equity of
redemption. Strong v. Converse, 8 Allen 557 ; Drury v. Tremont
Improvement Company, 18 Allen 168; Fiske v. Tolman, 124 Mass.
254, But if a grantee take a deed containing a stipulation that the
land is subject to a mortgage, which the grantee assumes or agrees to
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pay, a duty is imposed on him by the acceptance ; and the law implies
a promise to perform it, on which promnise, in case of failure, assup-
sit will lie. [DPike v. Browmn, 7 Cush. 133; Braman v. Dowse, 12
Cush. 227 ; Jeweit v. Draper, 6 Allen 434 ; Furnas v. Durgin, 119
Mass. 500 ; Trotter v. Hughes, 12 N. Y. T4; Belmont v. Coman, 22
N.Y. 488. The cases above cited are vot in couflict with Hancock v.
Carlton, 6 Gray 89, and Taylor v. Preston, 79 Pa. St. 436, to which our
attention has been called by the plaintiff, being marked by the impor-
tant and essential distinction, that in the two latter cases, but not in
the former, the grantee’s obligation to pay an existing incumbrance
was plainly expressed and assumed as a part of the consideration.

But although the plaintiff has not shown that any legal or equitable
duty to discharge the Stowe mortgage was imposed upon Perkins,
either by contract or inference, he is not therefore to be deprived of
an interest in the Salem property by foree of the foreclosure of the
mortgage of .. Woodbury to Perkins. Mrs. Stowe’s claim upon that
property having been satisfied by the sale of other estate of the plain-
tiff, he is entitled. for the purpose of effecting substantial justice, to
be subrogated to the position and treated as the assignee of the Stowe
mortgage. And it is of no consequence whether the mortgage may
have been in fact cancelled and the debt discharged by the levy of
Mrs. Stowe’s execution. The debt and incumbrance may still be
regarded, in equity, as a subsisting lien in favor of the plaintiff, as
against the foreclosure of the Perkins mortgage.

The satisfaction of a judgment for a mortgage debt, by the levy of
an exccution on other property of the mortgagor than that mortgaged,
is a payment of the debt, within the meaning of the rule of subroga-
tion, which keeps the mortgage on foot for the benefit of the mort-
gagor, when justice requires it to be regarded as assigned to him and
not discharged. Robinson v. Leavitt, T N. H. 78, 100-112; Rigney
v. Lovejoy, 18 N. H. 247, 252; Heath v. West, 26 N. H. 191, 201 ;
Bell v. Woodward, 84 N. H. 90.

The application of the principle to the present case is made upon
the assumption, of course, that the defendanils have not maintained,
by any proof, the averments of their answers, to the effect that the
plaintiff never had any real interest in the Salem property,—aver-
ments denied by the plaintiff in his replication, and which, until sup-
ported by evidence, must be disregarded. Story Eq Jur., s. 1529;
Busby v Littlefield, 83 N. H. 76, 85.

The appearance of the defendants confers jurisdiction, except where
it is expressed to be for the sole purpose of objecting to the authority
of the court to proceed. March v. Eastern Railroad Company, 40
N. H. 583 ; Merrill v. Houghton, 51 N. H. 61.

From what has been already said, it is apparent that the Salem land
is chargeable with a trust; that is to say, the court will not permit
the defendants to hold the land unless they comply with the condi-
tions charged as annexed to the conveyance, or indemnify the plain-
tiff on account of his satisfaction of the Stowe mortgage.
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Whether or not the plaintiff might have a partial remedy by means
of a real action against Swan, there is abundant matter in thé case for
the proper consideration of a court of equity. The jurisdiction of a
court of equity to remove a cloud from the title to real estate has been
long established. Downing v. Wherrin, 19 N. H. 9, 92; Brooks v.
Howland, 58 N. H. 98.

There is no reason why Mrs. Stowe should be made a party to these
proceedings. Her interests will not be affected by any decree that
may be made.

The demurrer is overruled, and the

Case discharged.

BingmaM, J., did not sit.
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Lyman v. Tug BosroN & MAINE RAILROAD.

A tenant in common, without joining his co-tenant in the action, may re-
cover of a purchaser the price of his undivided part of the common
property.

The declarations of an agent authorized to purchase property, made by him
while acting as agent of the vendee in negotiations for a settlement with
the vendor, ave regarded as connected with and as forming a part of the
business of his agency, and will bind his principal.

AssumesiT, for the price of 284 cords of wood sold and delivered.
The plaintiff and one Nutter owning, as tenants in eommon, the wood
on a certain wood lot, the plaintiff sold to the defendants his portion.
The whole quantity was cut, and drawn to one of the defendants’ de-
pots, where the greater part of it was divided. The defendants took
away all they had purchased of the plaintiff, being 254 cords, and also
about 80 cords which had not been divided, supposing that it all be-
longed to the plaintiff and was included within their purchase. None
of the wood belonging to Nutter was sold, by him or by the plaintiff,
to the defendants, and they did not understand that they were pur-
chasing any undivided interest in the wood. The defendants request-
ed the court to instruet the jury that the plaintiff could not recover
for any portion of the undivided wood. The court denied this request,
and instructed the jury that the plaintiff might recover for his undi-
vided half of the 30 cords, and that Nutter need not be joined in the
suit. The defendants excepted.

The plaintiff introduced evidence tending to show that one Perkins
was the fuel agent of the defendants, and as such had the charge of
purchasing the fuel for them ; and, subject to the defendants’ excep-
tion, the plaintiff was permitted to introduce a letter, written by Per-
kins, in relation to the wood in suit, some time after its purchase, and




