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sale, or from par-the criminal in anyofpossession counterfeit money,
ticular that Thisrequires ofproof the time in the indictment.alleged
conclusion lawtheaccords with ofthe and thepractice understanding
that have inprevailed opera-this state the years'during twenty-three
tion of the is, topresent therefore, inquirestatute. It unnecessary
into the soundness of defendant, laythe whichauthorities cited theby
down the rule that be contin-time is of the essence of tooffences held
uous, or moreto consist of acts a conductrepeated or course of life or

956,or less 1 957.253; id.,Cr. 2 ss.prolonged. Pr., ss.Bishop 248,
The of the orright acquittal,defendant to aplead former conviction

in bar of a second abolishfor notprosecution offence,the same does
the rule that he at somebemay convicted of an offence committed
other than formertime that in ofnamed the a pleaindictment. On

byconviction or acquittal, he the offencethe ofmay prove identity
parol. ; C. C.Cr. 2 Den.Bishop Pr., 296, Queen Bird,ss. 582­ v.1
94, 199, 215.

In criminal cases butthe statute of not be pleaded,limitations need
be set asmay a defence demurrer.up byissue orupon the general

The of thetime the thatcommission of far materialthe offence is so
mustindictment an Statethe statute.charge offence not barred by

v. 29Robinson, ; ;N. H. v.274­ N. H. 557­ StateHunkins,State v. 43
Caverly, ; And51 N. H. 446­ H. 182.R.,State v. N. R. 58 N.L.&
the must mustevidence timeprove offence,such an not thebecause
be proved as butalleged, because be convictedthe defendant cannot
of an offence barred of ourIf inby anystatute. it has been supposed
cases farthat a statute soof limitations of timemakes the averment
material as to anya onprevent conviction of an committedoffence

278;other than 274,that H.day v. 29 N.alleged Robinson,(State
State v. 33Rundlett, 71; 212,N. H.70,H. 33 N.Prescott,State v.
214), we cannot adhere to such an error.

Whether or not ofthe to a partstate’s should be restrictedevidence
fact,the time ofby aprescribed the statute of limitations is question

to be determined at s. 286.Pr.,the trial term. 1 Cr.Bishop

on verdict.theJudgment
Bingham, J., did not sit.

Woodbury v. Swan Webster.and

does notterms to a thesubject mortgage, granteeinis conveyedlandWhere
deed, thethe mere of the tobound, by acceptance payor becomeundertake

debt.mortgage
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an execu-The ofdebt, theby levysatisfaction aof ajudgment mortgagefor
tion a paymenton isthan mortgaged,other of thatproperty mortgagorthe

thekeepsof the whichdebt, subrogationwithin the of the rule ofmeaning
itwhen requireson themortgage justicefoot for the of mortgagorbenefit

to be regarded discharged.as and notassigned to him
unlessThe confersappearance jurisdiction,of a an suitdefendant in equity

it be court to pro-for the of theauthoritysole to thepurpose of objecting
ceed.

Equity.In the title tolegalThe Woodbury, holdingplaintiff, John
in of $3,000,land a notesecureSalem, it John Stowe tomortgaged to

onand the to the tomortgage,same theday subjectconveyed premises,
Woodbury,G. W. L.to subjectPerkins. Afterward Perkins conveyed

to the taxes uponStowe certain theand to the ofmortgage payment
thepremises Woodbury prem­then due. At the time mortgagedsame

to paymentises to secure thePerkins to the Stowe(subject mortgage)
aof note $1,200. Woodbury insolvent,for L. becameSubsequently

hadwas defendants knowl­adjudged a Thebankrupt, and absconded.
of thethe of taxes.edge non-paymentStowe and of themortgage,

Stowe,Stowe ofdied, his H. soleleaving widow, legatee theLucy
$3,000 note of his last will.and Subse­and executrixmortgage,

the and were toquently assignednote of L. theWoodburymortgage
Webster,defendant forwho fore­obtained a conditional judgment

closure, andentered on the of possession,under a re­premises writ
inmained time theuntil which defend­occupation 6, 1876,June since

ant Swan in byhas been thepossession. conveyance plain­After the
tax-collector,Perkins,totiff the topremises sold aby dischargewere

taxes ofthe The the holder of1874. Swan becomedefendant has the
titletax thus it was ofdutytheacquired. The bill that Per­alleges

kins, and wellhim,those the taxes as asclaiming tounder thepay
debt secured the the sale for taxesStowe and that wasby mortgage,

on defendants,fraudulent the of waspart procuredand withoutthe
tonotice the for him. Theseplaintiff, defraudingthe of alle­purpose

were denied the asserted that thegations by defendants, plaintiffwho
notice insale,had and was allknowledge which,of the they say, re­

legal and effectual, duty tospects plaintiff’sand that it was the pay
taxes, cannotthe and he them.claim fromrepayment

1876,In September, againstMrs. Stowe recovered judgment the
$3,000 note,theupon and execution hisplaintiff uponlevied her real

in Methuen, Mass.,estate Swan becameand the defendant the pur-
thereof, at a sale,chaser sheriff’s this and asale, $3,500. Byfor ten-

Stowe,in $237,court ofder which Mrs.was theaccepted plaintiffby
S3,000has thedischarged and and he has alsonote mortgage, paid

ontaxes the land $100.Salem to the amount of about
The billof the title beprayer is, that tax declaredSwan’s void as

the thatplaintiff’; the ordered to theagainst paydefendants be plain-
$3,737,tiff with interest, he hasthe amount whichbeing paid, through
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dischargeinthe insale of courthis and the tenderMethuen property
dischargeof inMrs. $100 theby plaintiffStowe’s and paidjudgment,

forcetaxes;of bytheor hold premisesthat it be that he shalldecreed
de-theof ofclaimsthe Stowe subsequentfreed from themortgage,

fendants, and for relief.general
lat-Perkins, theThe bill when toconveyedthat thealleges plaintiff
theofas a partter toagreed assume and the Stowepay mortgage
thebydeniedconsideration for the This wasconveyance. allegation

sale;thefordefendants, who that considerationclaimed there was no.
the prem-ofthat L. ownerwas all the timeWoodbury equitablethe
the prop-ises, the nominal in toplaced protecttitle thebeing plaintiff
throughL.erty creditors; conveyancefrom theand thatWoodbury’s

intitle, equity.Perkins L. in theto noWoodbury changewrought
replication,This claim of was thebythe defendants denied plaintiff’s

and was not sustained evidence.by any
“ allofThe answer defendants a denialgeneralof the contained

such admitted.”in the bill as are notallegations expressly
thatdemurred, grounds (1)asThe defendants severally alleging
thatPerkins; (2)the has a at lawplaintiff remedy againstperfect

Lucytrust; thatthe do not the withagreements charge any (3)land
is withoutH. is a that the courtStowe not made andpar'ty; (4)

of andthe cause thejurisdiction parties.

Bartlett,Hatch and for the plaintiff.

Bell, for Swan.

Knox, for Webster.

J. All ex-Foster, in denied orbill,facts well the andalleged not
in the in Chan-will be held to be Ruleanswers, admitted. 8thplained

cery.
The answer contains the plaintiffa denial puttosufficiently specific

isthat proofPerkins assumed if suchproof the Stoweupon mortgage,
; not athat is to isif therequired say, of theassumption mortgage

aincident to of and, consequently,the thelegal purchase equity,
estate, histhe andwhich it the of Perkinscharge upon was duty

thatto assume and for. But thegrantees provide plaintiff’s position,
theof a chargesthe of land to aacceptance grant subject mortgage
bewith the cannotlegal incumbrance,toduty thegrantee discharge

Where is a mortgage,sustained. land in terms toconveyed subject
does bound, accept­the not undertake or the meregrantee become by

of otherdeed,ance of the to the Inpay debt. the absencemortgage
e ofevidence, the equitydeed shows that h­ themerely purchased

;8 TremontConverse, Druryv. Allen v.redemption. 557­Strong
168; Tolman, 124 Mass.Improvement Company, 13 Allen Fiske v.

that the254. But if a grantee take a deed acontaining stipulation
toto a or agreesland is assumessubject which themortgage, grantee
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;apay, is him and the lawduty implieson theimposed by acceptance
a failure,promise it,to in of assump­on which caseperforin promise,
sit Brown, 133;will 12Dowse,lie. Pike v. Braman v.7 Cush.

227; ;Cush. 119v.Jewett v. 6 Allen 434­ Furnas Durgin,­ Draper,
500;Mass. 2274; Coman,12 N. Y. v.v. BelmontHughes,Trotters

Hancock,N. Y. 438. v.The not in conflict withcases above cited are
Carlton, 39, Preston,6 ourTaylor 436,v. 79 Pa. St. to whichGray and
attention byhas been marked the impor­called theby plaintiff, being

distinction,tant and essential not incases,that in the two latter but
the former, the to an incumbrancegrantee’s pay existingobligation
was assumed as a of theplainly expressed and consideration.part

But the has shown ornot thatalthough plaintiff any legal equitable
toduty Perkins,the Stowe wasdischarge imposed uponmortgage

either by inference,contract or is not to be ofhe therefore deprived
an interest in the ofSalem force of the foreclosure theproperty by

ofmortgage L. to claim thatPerkins. Mrs. Stowe’sWoodbury upon
property having been satisfied the sale of other estate of the plain-by

entitled,tiff, he is for the toof substantialpurpose effecting justice,
be tosubrogated the and treated as the of theposition Stoweassignee
mortgage. And is ofit no the mortgagewhetherconsequence may
have been in fact cancelled and the debt the ofdischarged by levy
Mrs. Stowe’s execution. The debt and incumbrance still bemay

inregarded, as a lien in favorequity, subsisting of the asplaintiff,
against the of theforeclosure Perkins mortgage.

The satisfaction of aa forjudgment debt, the ofmortgage by levy
an execution on other of the than thatproperty mortgagor mortgaged,
is a ofpayment debt,the thewithin of themeaning rule of subroga­
tion, which the on foot forkeeps mortgage the benefit of the mort­

whengagor, justice it torequires be as to himregarded andassigned
100-112;not Leavitt,discharged. Robinson v. N. H. 73,7 Rigney

v. 13 252;N. 247,H.Lovejoy, 191,Heath v. 26 H.West, 201;N.
Bell v. Woodward, 34 N. H. 90.

The application of the to the case madeprinciple present is upon
the assumption, of thatcourse, the defendants maintained,have not
by any proof, answers,the averments of their to the effect that the

neverplaintiff had real inany interest the Salem property, —aver-
ments denied theby in hisplaintiff and untilreplication, which, sup-

evidence,ported by must be disregarded. Story Jur., 1629;s.Eq
Busby v 33 N. 76,H.Littlefield, 85.

The appearance of the defendants confers jurisdiction, except where
it is expressed to be for the sole of topurpose theobjecting authority
of the court to proceed. March v. Eastern Railroad Company, 40

583;H.N. Merrill v. N. H.51 61.Houghton,
From what has been italready said, is apparent that the Salem land

is chargeable trust;with a that is to the courtsay, will not permit
the todefendants hold the land unless they with the condi-comply

chargedtions as annexed to the orconveyance, theindemnify plain-
tiff on account of his satisfaction of the Stowe mortgage.
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Whether meansor not remedythe aplaintiff byhavemight partial
of a real foraction Swan, in the caseagainst there is matterabundant
the aofproper consideration of jurisdictiona court of Theequity.
court of beento a hasequity remove from estatecloud the title to real

Wherrin, 92; v.long 9,established. v. 19 BrooksN. H.Downing
Howland, 58 N. H. 98.

There is no thesereason a towhy Mrs. Stowe be partyshould made
thatHerproceedings. not decreeinterests will anybe affected by

may be made.
The demurrer is and theoverruled,

discharged.Case
Bingham, J., did not sit.

Lyman v. The Boston & Maine Railroad.

re-in common, action, maytenant without his in thejoiningA co-tenant
a thepurchaserof of of the commonpricecover his undivided part

property.
himmadeagent byof anThe declarations authorized to property,purchase

withas of in a settlementthe vendee foracting agent negotiationswhile
a of theare as asvendor, forming partconnected andregardedthe with

hisof and hindagency,business will his principal.

and delivered.Assumpsit, for the 284 wood soldprice of cords of
common, the woodand inowning,one Nutter as tenantsplaintiff•The

lot, his portion.a wood the sold to the defendantsplaintiffon certain
de-defendants’cut,was and drawn to one of theThe whole quantity

tookthe The defendantsof it was divided.greater partwherepots,
andcords,254 alsoof thethey purchased plaintiff,all hadaway being

divided, that it all be-which had30 cords not been supposingabout
Noneandto the was included within theirplaintiff purchase.longed

sold, thebyto was him or plaintiff,the Nutterbelonging byof wood
pur-weredefendants, theythe and did not understand thatto they

in the defendants request-undivided interest wood. Theanychasing
recoverto the could notthe instruct that the plaintiffed court jury

this request,of the undivided wood. The court deniedany portionfor
for his undi-instructed the that the recoverjury plaintiff mightand

cords, the30 inof the and that Nutter need not be joinedvided half
The defendants excepted.suit.

to that one Perkinsintroduced showtendingThe evidenceplaintiff
ofthedefendants, chargeof the and as such hadagentthe fuelwas

them; excep-the for toand, defendants,’fuel thesubjectpurchasing
Per-letter,a bywas to introduce writtention, permittedthe plaintiff
andthe in time itssuit, purchase,in relation to wood some afterkins,


