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farm ofand it,took of payment byand hispossession, conveyance
land was valuablemore in If he hadpaymentthan mademoney.
improvements atoon have beenfarm,the Welch he would entitled
decree tofor farm; and his of hisspecific conveyanceperformance
Welch im­was not effective as than valuableless part performance
provements Hishim on farm wouldmade the Welch have been.by
conveyance regardof reason inhis farm is within the of the ruleown
to vendor,valuable amade a vendee land ofimprovements by upon

Tilton, 9 N.entitling the to a Tilton v.specificformer performance.
H. 385, Miner,391; 43;v. Hulbert, 24,Glass 102 Mass. Purcell v.
4 Wall. 513, 519, And it whether521. is not to considernecessary
possession per­and cash would entitle topayment specificLamprey

farm,formance. of Bell’sto a the WelchentitledBeing conveyance
theattachment onwas valid. When Bell thereleased attachment

farm,Brewster theno onhe had notice of the plaintiff’s mortgage
attachment,Welch farm. heThe subsequent to themortgage being

had no inquiryoccasion as to He wasinquireto the title. not onput
in regard it,to the record of the mortgageand was not constructive
notice to ofhim. an of both noticefarms,attachment and noHaving
the his other couldone, release of the from attachmentmortgage upon
not be benefit, nor betaken of foradvantage by mortgageethe his
made a v.inground for his relief The of Browndoctrineequity.
Simons, 44 a475,N. H. por­that a release a encumbrancer ofby prior
tion of owner,the anotherland to the whoencumbered has conveyed
portion release,to landa thepro tanto,third as a ofperson, operates
of the latter, encumbrancer,groundis on the that theexpressly prior
at the time release,of the had the defend­notice of Theconveyance.
ant notice, constructive,Doton onhad no actual or mortgageof the
the it,Welch farm, not includebyand could be affected for it did not
the farm,Brewster he had ofwhich purchased Lamprey.

dismissed.Bill
Stanley, J., did not sit.

v. The BostonGordon & Maine Railroad.

the theOn whether noise of steam from a locomotive wasquestion escaping
horses,likely to evidence that itfrighten byother horses were frightened

is admissible.
indiligenceRailroad are bound to exercise reasonable care andcorporations

the vicinityand their in the ofmanagement operation of locomotives
to the and thereon.highways, regarddue of travellershaving rights safety

are to the it isproper given exceptionWhen instructions no ofjury, ground
that not in thethey are formgiven requested.
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Case, for the horseplaintiff’sthe offrightcausedinjuries by
locomotivethrough the of defendants’negligent themanagement

engine.
The intheir thedepot,defendants’ short distance fromtrack, a

of timevillage At the ofExeter, atcrosses a public highway grade.
the theinjury of, along highway,the wascomplained drivingplaintiff
no within abouttrain in and whenmoving sight,or beingengine
twenty feet tosuddenly escapeof steam was allowedthe crossing,
from a rods from thea track twolocomotive side aboutuponstanding

ofhighway shrill noise thewhere the was Theriding.plaintiff sharp,
horse,escaping steam aupon repetitionthe andfrightened plaintiff’s

of it the carriage,horse the andbecame unmanageable, overturning
seriously theinjuring plaintiff.

At the thetrial, it a was calculatedwas whether noise onequestion
to frighten horses; to the was allowedand, exception, plaintiffsubject
to itsprove circum-effects other horses there under likepassingupon
stances.

Also, to wasthe allowed to thatsubject exception, plaintiff prove
the superintendent notified,of the railroad had been some two years
before the accident, that was man-endangeredthe travel thepublic by
agement of their in the it was ofmanagedlocomotive at the timeway
the accident, and that he to have the matter to atattendedpromised
once, but nomade change.

The defendants’ evidence tended to show that at the time of the ac-
cident they were intheir locomotive the business ofusing conducting
the land,railroad their own limits ofupon outside the the highway.
The plaintiff’s 148,St., 8,counsel referred to c. s. inGen. comment-
ing upon what would be care indue the of amanagement locomotive
engine.

The defendants’ counsel the court to instruct therequested jury
that the defendants were not liable for the ofany injury frightfrom
the plaintiff’s horse in the orconsequence ordinary,of ornecessary,
reasonable use of tlieir locomotive their inown land not theupon
highway; that the defendants had usethe to their locomotiveright
on their own land in business,the transaction of their ordinary and
were not responsible for the of use toconsequences such trav-persons
elling upon ;the and thathighway the statute torelating injuries by
steam does not to casesapply like this.

The court declined to ascharge and instructed therequested, jury
that the defendants, in the of theirmanagement engines and machin-

wereery, tobound exercise, towards topersons rightfully attempting
cross their track at a highway care, skill,the and diligencecrossing,
that men of skill,ordinary prudence, and would use underdiligence
the circumstances, duehaving ofregard to the the defendantsrights
and the rights of those attempting to that in thepass; management
of the more elements, steam,dangerous fire andlike the same rule

asapplied in matters less thatdangerous; but the acts consti-might
tute incareordinary the of ofmanagement little or no dan-elements
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steam.fire andbe in ofcarelessness theger, might gross management
andskill, prudence,Whether the defendants had exercised ordinary

to de-for thecase, juryunder the circumstances in this wasdiligence,
charge,thethe totermine evidence. The defendantsupon excepted

charge plaintiff.to the to as Yerdict for theand refusal requested.

Hatch, for the defendants.

Marston, for the plaintiff.

J.Clark, On the steamquestion whether the noise of escaping
horses,the defendants’ the evi-from locomotive was tolikely frighten

that other horses passingdence the had beenalong highway frightened
So,it admissible. 401.Westmoreland,was v. 52 N. H.by Darling

also, was the evidence that the of had beenthe railroadsuperintendent
some two wasnotified before the accident that the travelyears public

the at thatof theendangered by management defendants’ engine
This thatevidence tended to that knewshow the defendantsplace.

other horses had been frightened locomotives, managed bytheir asby
at that the evi-their servants The toplace. defendants’ exceptions

must overruled.dence be
The defendants’ for notrequest instructions, respon-that werethey

the of ordi-consequencessible for the use of their locomotive in their
land,business their This re-nary upon own was properly refused..

assumed that the defendants locomo-had the to use theirquest right
their own inland, business,tives on their as they pleased,ordinary

to the or of in theregard rights highway;without travellerssafety
if would have excluded theand, given, juryfrom the consideration of

care,of or loco-the in the of suchquestion negligence, management
438,In v.Knight Goodyear Co.,motives. 38 Conn. whereRubber

horse was of whistlefrightenedthe the a steamplaintiff’s by blowing
on the defendants’ situated near the the defendantsfactory, highway,

it inliable,held that the wasalthoughwere whistle blownappeared
and for the theordinary way,the ofordinary purpose designating

of noon.hour
inno error to theyWe see the instructions. the Althoughjury.

bynot told in terms that the statute toexpress injurieswere relating
case,did not to this the that muststeam was suchapply charge they

that it did nothave understood The toappiy. damages per­accruing
fire steam,or or for the of a rail­byson whichproperty proprietors

statute,made liable damagesare are such as be insuredby mayroad
caused fire in ordirectly by or steam theagainst, damages burning—

of and in cases under the statute no ofproperty;destruction question
railroadsarises, being held liable as in cases.insurers suchnegligence

N. H. 132.Railroad,v. 57Rowell
case, the were thatIn this instructed the of thejury liability de-

whether haddepended upon theyfendants exercised care andproper
in the of theirmanagement locomotive at the time of theprudence
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ordinaryexercisedhadaccident; the defendantsthat whetherand
thisincare, disclosedthe circumstancesunderdiligence,andprudence,

the evi­uponfor to determinecase, fact thewas a ofquestion jury
thatunderstoodhaveinstructions, the mustdence. juryUnder these

negli­ofthe questionthe them to determine wasmaterial forquestion
capacityordinarymen of at leastto begence. Jurors are presumed

this pointuponinstructionsand and we think thecommon intelligence,
objectiona sufficientIt is notcould have misunderstood.not been

request.of thein wordsthat not the particularthe wascharge given
41;H.Moulton, 26 N.209;H. Wendell v.Cooper v. 49 N.Railway,

447;H.34 N.372; Wood,v.March 19 H. ClarkRailroad, N.v.
22 N. H. 196.; Keith,v.v. 36 N. H. 167­ WalcottPeaslee,Tucker

on the verdict.Judgment
J., sit.Bingham, did not

State v. Beckman.

stones,A stake and theby probateset courtappointeda committee toup by
common,make do notof inpartition land between tenants constitute a

St., 260, 1,c. s.of of untilboundary lands within the Gen. theproviso
report of the rendered thereon.committee is and judgmentaccepted

TheComplaint, defendantfor the removal of a boundary. removed
a stake and thebystones a committee appointed probateplaced by
court to themake in commonpartition byof land owned defendant
and W. B. The and stones was beforeremoval of the stake the re-
turn and of theacceptance report.committee’s

Towle, for the complainant.

Marston Eastman, for the respondent.Sf

St., thisClark, J. Gen. c. 263, 1,s. whichupon complaint is
founded, andprovides, shallany person wilfully maliciously re-—“If
move or deface,alter orlands, alter,of orany boundary remove any
mark upon tree or made for theany other monument ofpurpose des-

lotignating any course, boundary anyor line in the of orpoint, tract
of land, or such shalldividing towns, personline between be fined>5* * * is,think thisWe the fair construction of statute that it ap-

toplies betweenboundaries, marks, and monuments adjoining land-
owners mark linesonly, and such as are to theintended between
different stones,owners. The stake and which the respondent is


