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Fhe general law of Vermont is unconstitutional, or this act is so.” ‘If
the foreclosure of the Ashuelot mortgage is a legislative act, the gen-
eral statute, directing in what court foreclosure suits shall be brought,
is an attempt to authorize the court to make laws, and the judginents

rendered in such suits, since 1784, are unconstitutional. j
It may be doubtful whether some acts are legislative or judicial:
but in this case there is no doubt. The foreclosure of the mortgage
of private property, like the rendition of a judgment on a bond
secured by the mortgage, is a judicial act. It requires notice and an
/,@portunity for a trial of the questions of the existence and amount
of the debt, and the existence, legality, and effect of the mortgage.
The foreclosure of 1861 would have been invalid if the decree, made
by the legislature, had been made by either of the other departments
! of the government, The extinguishment of the mortgagor’s title by
a special governmental decree, without consent, compensation, trial,

or notice, is not an exercise of any constitutional power.

|

Motion denied.
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Where a judgment has been rendered for the penalty of the official bond
of a trustee who has been removed, a scire facias, sued out by a beneficiary
entitled to a portion of the income of the trust fund, may be amended by
the substitution of the trustee’s successor for the beneficiary.

On such a scire fucias the defendants may be regarded as properly brought
into court to show cause against a motion to bring forward the original
action for a rehearing in chancery on the forfeiture.

‘When the damage resulting to beneficiaries from a trustee’s breach of trust
is greater than the benefit derived from his services, he is entitled to no
compensation.

Scire Facras, sued out by Mary A. Dorr, under Gen. St., ¢. 187, s.
12, on a judgment recovered in the name of the judge of probate for
the penalty of a bond given, in 1865, by Jackson (the other defend-
ants being sureties), for the performance of his duties as trustee under
the will of Henry W. Dore. In 1875 Jackson was removed, and Lord
was appointed trustee in his place. In 1876 Lord caused the suit to
be brought in which the judgment was rendered. The brief statement
of his claim, endorsed on the writ in that suit, was, that the action
was brought at the request of Charles W, Lord, ttustee under the will
of Henry W. Dorr, for the benefit of Mary A. Dorr, to recover the
value of certain bank shares. This the plaintiff was allowed to amend
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by adding a claim to recover $900 received by Jackson, as trustee, from
the annual income of $15,000, in a policy of the Massachusetts H. Life
Insurance Company, for the last six years prior to January 1, 1876,
the same being $150 per annum. When the judgment had been ren-
- dered for the penalty of the bond, there was a hearing in chancery be-
fore a commissioner, at which Lord filed a specification for, and was
adjudged to be entitled to, certain of the life insurance dividends re-
ceived by Jackson in the years 1870-1874. He contended before the
commissioner that other dividends of the ycars 1868, 1869, and 1875,
had Leen received and wrongfully withheld Ly Jackson, but he did not
ask to recover them because his specification was not broad enough.
For these other dividends, this suit is brought. By the will, the in-
come of the property in the hands of the trustee was to be paid by him
to Mary A. Dorr.

Lane, for the sureties.

1. When Jackson was removed, it was his duty to deliver to his suec-
cessor, Lord, on demand, all the trust property remaining in his hands,
The title vested in Lord, and it was his duty to demand and receive
the property from Jackson. Gen. St, ¢. 186, 5. 8. Lerd was there-
fore the “ person interested,” within the meaning of Gen. St., ¢. 187,
5. 12; and this suit should have been brought by him and nof by the
cestut que brust.

2. The cause of action cannot be divided and made the ground of
two suits. Muarble v. Keyes, 9 Gray 221 ; Bennett v. Iood, 1 Allen
47; Pinney v. Barnes, 17 Conn. 420. Lord having prosccuted the
suit on the bond to final judgiment and execution, this suit cannot be
maintained for items which were a part of the original and entire
cause of action, and should have been recovered by him in the original
action. It would be intolerable to bring a suit against principal and
sureties for every separate iben of which the estate might be composed.
1f the estate included a larger amount than he had specified, he should
have cured the defect by amendment. The result of one suit is final
as to the entire claim, and any mistake can be rectified only upon a
new trial or rehearing of the original case.

3. If the suit is maintained, compensation should be allowed for the
services of Jackson as trustee.

Faulkners & Batchelder, for the plaintiff.

Dogr, C. J. The question whether this process should have been
sued out by the trustee or the beneficiary does not reach the equity of
the case. It is immaterial whether the income which Mrs. Dorr
ghould have received from the former trustee is paid to her by the de-
fendants directly, or by them through the hands of the present trustee,

She is, in fact, the most interested person; and if she is not the
“ person interested,” within the meaning of Gen. St., ¢ 187, s. 12, the
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formal defect in the procedure may be remedied by an amendment
substituting the name of the trustee for hers. The defendants’ objec-
tion may be regarded as a motion for an order that the defect be amend-

. ed (Berry v. Osbom, 28 N. H. 279, 287); and such a motion should be
. disposed of at the trial term.

A motion by the present trustee to bring forward the original action

for a rehearing in chancery on the forfeiture, and to make such amend-

ments as might be necessary for the presentation of the entire claim,
would be a proper course to correct the shortcomings of that action.
Notice to the defendants would be necessary. The service of the scire
Jfacias is a notice. And the scire fucias being a process requiring the
defendants to show cause why Mrs. Dorr should not have execution
against them for another part of the judgment that was rendered for
her benefit, they may be considered as properly brought into court to
show cause against such a motion for rehearing and amendment. The
original hearing in chancery and the hearing on this scire facias go
upon the same equitable grounds, and for the accomplishment of the
same purpose. If by amendment, and presentation of the entire claim
at the former hearing, the second trustee should have prevented fur-
ther litigation, there may be a question of costs fo be considered at the
trial term.

The failure of the former trustee to pay Mrs. Dorr the income he
received from the trust fund caused the expense of his removal and
the suit on his bond. The damage resulting from his breach of trust
is greater than the benefit derived from his services, and he is entitled
to no compensation.

Cuse discharged.

STaNLEY, J., did not sit.

Harpy ». WADDELL & als.

A., taking an overdue and paid mote from B., who is not a party to it, is
deemed to have taken it upon the credit of B., and subject to the defences
which the signers could make against B., and cannot compel some of the
signers (who were sureties in fact) to pay it a second time on the ground
that, after it was due and paid by them and B., they authorized B. to hold
and use it as a valid note against W., another signer and sole principal,
and B., in violation of his trust and without authority, transferred it to A.

AssuMpsiT, on a joint and several note, sighed by the defendants,
payable to the order of the Cheshire National Bank of Keene, ninety
days after date, and indorsed by the bank by its cashier, without
recourse. Waddell was defaulted, and the suit proceeded against the
other defendants.




