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Wellman,of the plaintiff’sin fact thebeing propertytheand, property
thetime,in of is valid defendant’sagainstmortgage, being prior point

attachment.
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Wait v. Adm'r.Holt,

An in liable,estate the hands of is not in anan executor action at forlaw,
tho services of an theattorney employed by executor in the defence of
suits in hisbrought against the executor official capacity.

forAssumpsit, services of an theattoi’ney, against defendant as
deadministrator bonis non. defendantThe was appointed adminis-

trator after the death of the who hadexecutor, theemployed plaintiff
to defend suits against the executor inbrought ;his official capacity
and the plaintiff’s services were inrendered defending those suits in
the lifetime of the executor. There was a verdict for the plaintiff:

theand found thatjury specially defendant,the since his appointment,
had to thepromised pay Theplaintiff. raised aquestions motionby
for a nonsuit were reserved.
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J. ItDoe, C. is settled that this action at law against the estate
maintained.be The executorcannot was personally liable. Whether

would have anythe plaintiff inremedy if hisequity services were
estate,to the and thebeneficial executor were insolvent and refused

needMm,to we notpay inquire. rule,theBy general to which this
is not an exception, the personscase interested in the estate, and

a to be heard inhaving right the settlement of the executor’s account
the probate court,in availmay themselves of that opportunity to

the of thepaymentoppose plaintiff’s claim out of the estate, and the
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to consumed executionsbeing bynot a ofliabilityis exposedestate
notice, uponin were not entitled to broughtissued suits of which they

in entitledof which were notmaking theycontracts theexecutor’s
theThe have been caused fault of themay bysuitsto be consulted.

the beingOn various the of estategrounds, proprietyexecutor.
suits,the the plain-ofexpense defending includingwith thecharged

is in-mayIt a Itfees, probate question.be contested.maytiff’s
duty,of hisperformance fiduciaryof the executor’squestionsclude

onagainstraise in a suit him hisbrought personalcould nothewhich
incan raise thebut which the beneficiariesthisliability by plaintiff,

which be raisedmay byIt include wouldquestionscourt.probate
account, and wouldof his which not be raisedin the settlementthem

no more bound adminis-bythis estate was thehim in suit. Theby
ofthan the executor’s theby employment plaintiff,trator’s promise

been ordered.nonsuit should haveand a
Verdict aside.set

J., sit.did notClark,

v.Merrill Claremont.

oftraveller,a an overturn theirbeing frightened bythe horses ofWhere
rods,him, ninetythe runa defect in fromby highway, escapecausedload

traveller, the of latter be a nat-mayanother theinjurywithand collide
defect,of the for the is liable.whichprobable consequenceand townural

of a in aCase, byfor reason defect Itdamage happening highway.
in thatthe declaration the washighwayalleged sloping, rounding,was

snow-drift, unsafe;a and thatuneven, byencumbered one B. was
in horses thatthe two were ahighway, driving drawing sledtravelling

bark; that, defect,and reason of the thebywith sled was over-loaded
turned, were and ranthe horses withoutfrightened, escaped, guidance

in thetravellingthe who was Theplaintiff, highway. distanceagainst
the sled was overturned to the placethe where of theplace col-from

rods. Theninetythe was questionwith whetherplaintifflision the
be maintained was reserved.canaction
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144;H.Gate, N.; Cate v. 50 Bicker v. Freeman,216 50 N. H.214,
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