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et ux. et ux.v. WebsterHarris

theby another,of one married woman husbandaction for the slanderIn an
as or defendant.plaintiffcan beparty joinedof neither

Harris Mrs.Case, for slanderous of Mrs. Webster.spoken bywords
demurred.The defendants

Mitchell, for theand Bingham plaintiffs.Putnam &

the defendants.Carpenter, for

ofJ. the doctrine the commonFoster, English law,By husband
have to foralways requiredbeen sue jointlyand wife toinjuries the

wife,or character of the committed during coverture.person onDicey
;389 1 Pl. TheCh. 78. act—forwrongfulParties example, an as­

the involve two distinct wrongs, andupon maysault afford twowife-—
The first iscauses of action. the assault ;distinct theupon wife and

is thesecond occasioned lossdamage therebythe of(through service)
husband. The cannot alone merelyto the sue for the injuryhusband

the but hewife, mayto sue alone for thedone damage occasioned
manner,to himself. In like at law,common in anthereby action for

wife, if the perof the words arethe slander actionable se, the husband
in a for themust suit direct tojoinand wife herinjury v.(Dengate

Gardiner, 4 M. & W. but the husband must sue5), alone for conse­
; so,him and also,to ifdamage the words are notquential actionable

themselves, but becauseonly theyin cause to thedamage husband, he
alone: the wife cannotmust sue onjoin. PartiesDicey 891, 392.

law,atalso, common husband and mustSo, wife be sued jointly
torts committed the wife coverture,for all by during unless the tort be

in andthe the direction ofpresence bycommitted the husband, in
476;case alone is liable.which he on Parties 1Dicey Starkie on

;; 1 Pl. 93­349­ Ch. Carleton v. 49Hayward,Slander N. H. 314.
law the wife alone canAt common neither sue nor be sued. The

of this is founded the generalreason doctrine ofupon conjugal union
“ ofthe father the commonby English law,” inexpressed the em-

“ Manand sacred andphrase, wife are the samephatic flesh.” Burnt
el eadem vir uxor.corpus caro,idem et f.Bracton, 31. Burntquasi

quis caro una etpersona,única unus.sanguis Bracton, f. 430. And“herein, writer,an old Thesays common law shaketh hands with
ofillustration the habit ofdivinitie” —an presenting every established

is too bad to admit of otherany defence,fact which as an injunction
Mill on ofSubjectionof the Women 84. Allreligion. persons are

Also,free or serfs. some areeither under the rod (sub virga), as
Bracton,wives, &a. f. 46.

“ andhusband wifemarriage, become personone inBy law; that is,
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wife is duringor existence of the thevery being legal suspendedthe
and into that ofor, least,at is consolidated theincorporatedmarriage,

husband, every-under and cover shewing, protection,whose pei’forms
law-French,; is calledand therefore in our a feme-covert,thing foe-

; to covert-baron,viro is said be or under theco-operta protec-mina
lord;her baron or condi-husband,and influence of her and hertion

* * *her is her coverture. For thistion calledduring marriage
wife,man his ora cannot to enter into covenantgrant anythingreason

her, existence;for herthe be togrant suppose separatewith would
to covenant with her would be to covenant with himself.”onlyand

law,Bl. 442. “It is a well established maxim of that hus-1 Com. the
wife one is a mereand are For thisperson. many purposes, fig-band

for other it must be in its literalpurposes,ure of understoodspeech;
Q.L.Phillips Barnet,in v. R. 1 D. 440.Lush, J., 436,B.sense.”

law, the absolutelythe common married woman’s contracts wereBy
voidable, ;likevoid, those of infants and lunatics andmerely—not

that, lunatic,of the anthis, theorynot because like infant or a she
the inthe of a wife neededprotection legal theory,law (for,required

law no than aof the more but becausesinglethe protection woman),
the utter of the wife intheory absorptionthe of existence of theof

husband; thethe or other of her and slavery.that of theory, subjection
the same result:practical person-theories hercompelled legalBoth

and her a slave,social that ofextinguished, personalitywas wasality
“ the rod.” The social condition and of womanunder statuslegal

of the it—natural condition of feudalism whichthe age producedwas
social relation was governed analogies.when feudalevery byan age
therefore, in such an ageis not that a ofsurprising, theory conjugalIt

have in which togained ground England reproducelife should seemed
ofthe bond lord and and lord invassal,fireside to theevery placeat

:of Petruchioattitudethe
“ I will be master of what mine own:is

is she ismy goods, chattels; house,She my my
stuff,household field,my barn,My my

horse, my ox, ass, myMy my anything.”

Women’s 8.on Married PropertyKenny
sub potestate viri,wife thus with the of thebeingThe sanction law

“the law was inof consistent that ifpublic opinion,and aholding
outlaw, traitor,an villein, wife,a a hispagan,man beat or his it is
because, common,theby law these can havepersons nodispunishable,

VIII,12 Hen. 4.Brooke, J., And theaction.” woman thusbeing
“control, chattel,her husband’s his ox,”within his heutterly became

torts,answerableand for her assolely for the oftrespassespersonally
cattle; and, course,domestic of the lawhis other could pursue no

thanconsistent that which declared all hersystemother contracts
void.absolutely

social and aSuch was the status of marriedlegal woman centuries
the of her condition; and before the seems tochange law beago
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Phillips v. Barnet,in in Hampshire.much less than NewEngland
before cited.

no and the and conditionslonger, legalBut exists socialfeudalism
have Theaway. benignlikewisesystem passedthe producedwhich

as a higherof and a more as wellinfluences diffusedChristianity,
education, amelioratedgraduallyof moral and intellectual havesystem

condition, elevated herof social and have tohardshipsthe woman’s
of and she socialimportance possesses to-daythe dignitystate —a

The haschangeof honor and been but itrespect. gradual,position
ofinstepas as other the course advancinghas been marked any

butfor has been less than a slowcivilization, it nothing steady
to It has in onefreedom. been uniform respect:march from slavery

“ all course it has theits been distinguished by gradualThrough
and theof of individual obli-family dependency, growthdissolution

163.in its Maine’s Ancient Lawplace.”gation
“ from 18The has been status to contract.” Alb. Lawmovement

true,26. if maintained inJ. And it be as that theby Spencer, Unit-
“ inhave reached a statushighered States women the social structure

of itPrinciples Sociologythan else” isanywhere (1 764), equally
states,that in of the in Newcertainly Hampshiretrue moremany

than have the distinctions between theelse, legal sexes beenanywhere
swept away.

in is inmarriage repealedThe of servitude this state. Inlaw 1842
athe deserted wife to holdempoweredRevised Statutes and convey
of herthe interference husband. St.,without Rev. c.property 149,

1. in direction of a libertys. thesteps largerSuccessive and a cor-
the 1845through legislation ofresponsibility, c.responding (Laws,

c. of 1857of 1846 c.236), 327), of 1858(Laws, (Laws, 1960),
1860 c.c. of of 1865(Laws, 2342),2073), c.(Laws, (Laws, 4080),

of4234, St.,1866 cc. 1867 c.4252), 164,of s.(Laws, (Gen. 1), of
c. of c. and1869 187135), (Laws, 27), perhaps(Laws, other en-

not at this moment called to mind,actments resulted infinally the
of c. As the result of allact 1876 this(Laws, 32). legislation, it is

her use,now that a hold to ownmaysettled wife free from the inter-
husband,ference or control of her all atproperty timeany earned,

given,or inherited or toacquired, by, bequeathed, conveyed her, either
contracts,makeor after andmarriage, maybefore and may sue and

in ormatters,sued in all law in inbe whether equity, the same manner
if were and unmarried.as she sole Thus inby progress the same

direction, social,by changes religious, customary, legislative, and ju-
rule law beendicial, the of the common has abolished and obliterated;

it to that inpossible sayand is no Newlonger aHampshire married
chattel,a or or inis household slave thatwoman New Hampshire the

isunity the husband.conjugal represented solely by By custom and
the is now master ofby household,statute wife thejoint and not a

„ is,slave or a servant. The rule now that her legal existence is not
So has the ancientsuspended. practically unity become dissevered

dissolved, that the notmayand wife have heronly separate property,
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actionand causes ofcontracts, credits, debts, separate growingwages,
may into legalher but she enterpersonalof a violation of rights,out

him.it suitby against Cloughwith her husband and enforcecontract
isRussell, the longerN. H. And since wife’s noproperty55 279.v.

husband’s, law,force of and sincehis,nor her mereearnings byher
thancontrol over her she hasno more oflegal power physicalhashe

him liable forto remain forhim, holdingno more reason seemsover
“his. And remains notfor her liable for thereholdingtorts thanher

reason,a out of the conditionreason, growingthe ofa nor semblance
ofcivilization, exigenciesthe of thewants of society, progressand

law,”trade, of the rules and formswhy adaptedor the theanalogies
exist,has to to the con­inapplicablewhich ceased anda conditionto

succeeded, should be retained. Cessantelongerwhich haveditions
v. 50 N. H.ipsa Corbett,lex. Hammond 501,cessatratione legis,

Co., 242, 279,H.; Cole v. Lake 54 285.N.507­
the husband Mrs. Harris inthen, should of be thisjoinedWhy,

more ?strangera than None of hisany anyas plaintiff,suit party
Webster;act of Mrs.by and,have been invaded the sincerightslegal

is hold to her use the fruits ofentitled to theseparate judg-wifehis
action,be in this he can no to orthat rendered havemay rightment

mayin the which be recovered.damagesinterest
Mrs.the husband of Webster be inAnd should thiswhy joined

? He done no anda defendant has neither hewrong,as partysuit
for orbe holden costsany damageshis can which maypropertynor

We to reason whyare unable discover the husbandanyrecovered.be
inbe to interfere thisshouldparty permitted controversy,of either

his ceaseas to wife to recentlitigation.so far Underexcept persuade
1876, it hasto the law of been held that astatutes, antecedent husband

in suitas a toplaintiffnot be recover his wife’sjoinedproperlycould
in recover a debtnor an action to which accrued to hisearnings, wife

toin a of recover of hermarriage, entrynor writ possessionbefore
estate;an for herupon and,nor in action asland, trespass we

to ownseen, in her she herproperty,matters suepertaining mayhave
Lord, ;N.Albin v. 39 196­and be sued him. H. Bank v.byhusband

Clark, ;134; Coleman, CooperH. v. N. H.46 N. Whidden 47 297­ v.
172; Goodwin, 54 423;H. Alexanders v. N. H.51 N. CloughAlger,

; Coe,N. 279­ Cahoon v. N. H.55 H. 57 556.Russell, The statutev.
its termsis and in as tosweepingso broad thepreclude sup­1876of

it to mattersthat could have had reference of contract only.position
asthat,the at law,are therefore of common noopinion,We so less

statute, ruleof the the ofthe mustoperation pleading prevail,under
at must inthat an action law be the name ofrequires broughtwhich

affected,has been theright againstwhose legal party whopartythe
1;the Pl.Chittyor caused oninjury (1 Dicey Partiescommitted

; of thesethat husbands female arepartiesthe instrangers,380-382)­
that the demurrerto this and should be sustained.proceeding,law,

Case discharged.
did not sit.Clark, J.,


