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parties and their privies, and by it this plaintiff is deprived of all
right to control and power to dispose of the property, as he would be
by a valid attachment (Brown v. Davis, 9 N. H. 76 ; Angier v. Ash,
26 N. H. 105; Messer v. Bailey, 81 N. H. 93 Treadwell v. Brown,
48 N. H. 290, 292 ; Cooper v. Newman, 45 N. H. 839 ; Morse v. Smith,
47 N. H. 474), and he is necessarily injured by the falsity of the
return. He cannot sell the property, nor use it, nor prevent its going
to waste.

Foster, J. The plaintiff contends that the return is false, in this,
that the defendant did not take that possession or control of the prop-
erty without which there could be no attachment. But the averment
of the declavation, that since the date of the attachment the hay and
wood have been in the custody of the defendant as a deputy sheriff,
must be understood to mean that the defendant took the necessary
possession. The attachment is afterwards called a “ pretended at-
tachment;”’ but the declaration is not made good by the inconsist-
ency of averment and epithet.

‘ Demurrer sustained.

StaNLEY, J., did not sit.

SpiLLER v. Cass.

In assumpsit for the use and occupation of land verbally agreed to be con-
veyed to the defendant, who entered upon and occupied the land, but
failed to pay according to the agreement, the plaintiff cannot recover until
he has restored any benefits he has received from the contract.'

Assomestr, for use and occupation of land. Facts found by a ref-
eree.

The plaintiff verbally made a bargain with the defendant to sell
him his farm, in the spring of 1875, for $800 and the payment of the
taxes for that year. Two hundred dollars was to be paid by the next
July, when a deed was to be given. The defendant took possession of
the farm but did not make the payment as agreed, and the following
Mareh the plaintiff sold it for a larger price, and the defendant moved
from the premises. While in possession the defendant paid the taxes
and made permanent improvements on the land, such as a tenant for
a vear would not make. The taxes and improvements were of equal
value to the plaintiff’s claim for use and occupation. Both parties
claimed judgment.

Wilson, for the plaintiff.

Fling, for the defendant.
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ArreN, J. The contract for conveyance wasg verbal and within
the statute of frauds, and no action for its breach could be main-
tained. The defendant having occupied the land and failed to fulfil
the agreement, the plaintiff could rescind the contract under which
the defendant took possession, and maintain assumpsit for use and
occupation. Clough v. Hosford, 6 N. H. 231 ; Alton v. Pickering, 9
N. H. 498. But the plaintiff could not rescind the contract without
restoring any benefits he had received under it. Awyer v. Howkes, 11
N. H. 148, 155. Not having repaid the taxes and the cost of the
improvements, which were made while the defendant was in posses-
sion under the contract, and which he had the benefit of in the
increased value of the land, the plaintiff cannot be considered to have
rescinded the contract. Or, if bringing the action was an offer to
restore the benefits received under the contract and its consequent
recission, and if restitution might be made by the plaintiff after ac-
tion brought, or might be allowed in reduction of his damages, the
benefits were of equal value to his claim in the suit, and he cannot
recover.

Judgment for the defendant.

FostERr, J., did not sit.

TrOMPSON v. HLA.

_Before the passage of ¢. 82 of Laws of 1876, 2 married woman could malke

a valid mortgage of her separate estate to secure the payment of a debt
of her husband.

An error in the name of a former owner of the land does not render a deed
void for uncertainty, when sufficient remains to designate the premises
intended to be conveyed after rejecting the erroneous description.

In the absence of fraud, a deed cannot be avoided by showing that the
grantor executed it in ignorance of its contents.

In a foreclosure of mortgage by peaceable entry, the record of the affidavits
of the party and witnesses, and of the published notice, as provided in
Gen. St., ¢. 122, s. 16, is not a part of the process of foreclosure, but only
a mode of preserving the evidence of it. .

The remedy of a party aggrieved by the judgment of a magistrate, after the
time for appeal has elapsed, is by a petition for a new trial.

Brn 1y Equity, for an injunction.' The opinion states the facts.
Shirley, for the plaintiff.

Spring, for the defendant.




