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Am. 197 ; Cota v. Buck, T Mct. 589. 1In FErnst v. Steckman, the dic-
tum of Lord Campbell, in Alexzander v. Thomas, is criticised, the case
distinguished, and Cota v. Buck approved. In Maitison v. Marks,
Judge Cooley disapproves of Hubbard v. Mosely, the case upon which
the subsequent Massachusetts cases stand. Notes like this are com-
mon in commercial transaciions, and the rule of the common law
ought not to be changed except for good cause. The recent Massa~
chusetts cases, cited by the defendant, place the conclusions arrived
at wpon common law grounds, yet they fail to state the reasons for
overruling Cota v. Buck, and the law as held in other jurisdictions,
and we are unable to see any.
Judgment for the plaintiff.

CuARK, J., did not sit.

Foce v. DuMMER.

An award by arbitrators, made on the submission of selectmen, is binding o
the town when the town has no other authorized agent.

AssumpsiT, on an award. The plaintiff offered to prove that the
submission was of a claim for damages for a defective highway, signed
by the plaintiff and two of the selectmen of Dummer; that counsel
employed by the selectmen appeared with the selectmen before the
arbitrators, and the cause was heard, and that no objection was made
to the submission before the award. The question was reserved,
whether on the proof offered the action eould be maintained.

Ray, Drew & Jordam, with whom were Benton & Hutchins, for the
plaintiff, cited Sanborn v. Deerfield, 2 N. H. 251 ; Hoit v. Cooper, 41
N. H. 111; Boston v. Brazer, 11 Mass. 447 ; Buchkiond v. Conway,
16 Mass. 896; Schoff v. Bloomfield, 8 Vi. 472 ; Cabot v. Britt, 36 V4.
g%i, Hollister v. Pawlet, 48 Vt. 425; Hine v. Stephens, 33 Conn.

Ladd, with whom were Whidden and Bingham & Mitchell, for the
defendant, cited Dillon Mun. Corp. s. 11 ; Woobpsury, J., in Under-
hill v. Gibson, 2 N. H. 855 ; SwirH, C. J., in Ofis v. Barrington, cited
in Rich v. Errol, 51 N. H. 8556; Amndover v. Grafton, T N. H. 800;
Carlton v. Bath, 22 N. H. 569; Rich v. Errol, 51 N. H. 850 ; Bos-
ton v. Brazer, 11 Mass. 447 ; Goff v. Rehoboth, 12 Metb. 26 ; Campbell
v. Upton, 113 Mass. 67; Clark v. Russell, 116 Mass. 455 ; Furbish v.
Huall, 8 Greenl. 815,

The early statute of Connecticut made it the duty of selectmen ¢ to
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take care of and order the prudential affairs of the town,” identical
in meaning with our own statute. Under that statute,the selectmen
could not, by virtue of their office merely, make a settlement of the
claims of the town ("Leavenworth v. Kingsbury, 2 Day 823), nor sub-
mit to arbitration the question of a pauper’s settlement. Griswold v.
North Stonington, 5 Conn. 867. The change in the statute in 1821,
making it the duty of the selectmen to superintend the concerns of
the town and adjust and settle all accounts against it, authorized the
selectmen to prosecute and defend suits for and against the town.
Union v. Crawford, 19 Conn. 881. So, in Vermont, the early statute
authorized the selectmen ¢ to superintend the prudential affairs of the
town,” like ours. Under that statute, selectmen could not discharge
the interest of a witness, so as to make him competent (Angel v. Pow-
nal, 8 Vt. 461), nor receive moneys of the town and execute dis-
charges therefor. Middlebury v. Rood, 7T Vt. 125. By the Revised
Statutes of Vermont, selectmen were empowered o audit and allow
the claim of any person against the town for money paid or services
performed ; and under this statute they might refer to arbitration
such claims as they had power to audit and adjust. Diz v. Dummer-
ston, 19 Vt. 262 ; Hollister v. Pawlet, 43 Vt. 425. Before the latter
decision the powers of selectmen had been still further enlarged.

" ArreN, J. By Gen. St., ¢. 37, 5. 4, any town may choose one or
more agents ; and if such officers are not chosen, the selectmen shall
discharge the duties and have all the powers of those officers. By
the act of 1791 « for regulating towns and the choice of town officers,”
it was provided that towns might choose an agent or agents, attorney
or attorneys, for prosecuting or defending any suit for or against the
town. This provision was in force until the adoption of the Revised
Statutes in 1842, when it was repealed, and the provision for the
choice of “ one or more agents,” as the law now is, was made in place
of it.

The powers and duties of these officers named ¢ agents,” without
other designation, definition, or prescription of authority, must be un-
derstood to include, at least, all those powers and duties which had
been given by the former statute, and used in practice under that stat-
ute for more than fifty years. Their duty and authority being well
enough understood, they were, in the revision of the statutes, called
agents without definition or qualification.

The defendant town having failed to choose an agent or agents, the
selectmen had all the powers and duties of agents, and were author-
ized to manage and conduct the suits for and against the town. In
the exercise of this authority they could make admissions which would
be competent evidence against the town. Gray v. Rollinsford, 58
N. H. 253. It was their duty, as agents, to investigate the plaintiff’s
claim, and, in the absence of special instructions by the town, they
had the power to submit the merits of the claim to arbitration. Fast-
man v. Burleigh, 2 N. H. 484, 487 ; Buckland v.Conway, 16 Mass.
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896 ; Holker v. Parker, 7 Cranch 449 ; Filmer v. Delber, 3 Taunt.486;
Caldwell on Arb. 29, 30. The evidence offered by the plaintiff was

sufficient o support his action.
Case discharged.

Doz, C. J., did not sit.

ROCKINGHAM, DECEMBER, 1878,

Coox & a. v. CURTIS & a.

By s. 6, of ¢. 104, Gen. St., requiring the owner or master of a vessel to pay
pilot fees, whether he cmployed a pilot or not, the master was not com~
pelled to survender the control of his ship to the pilot, nor prevented from
continuing in the command of his ship; and the presence of a pilot em-
ployed by the master did not relieve the owner from liability for damage
done by a collision with another vessel.

On the question whether fastening a vessel at a certain place was a negli-
gent act of the master, evidence of the information and advice upon which
he acted is competent.

CasE, against the owners of a brig, for damage done fo the plain-
tiffs’ schooner by a collision caused by the negligent handling of the
brig. The brig sailed into the Piscataqua, with a pilot on board, cast
anchor, dragged her anchor by force of the ebb-tide, and drifted
against the schooner which was fastened to a wharf. The court in-
structed the jury that the presence of the pilot did not relieve the
defendants from liability ; and the defendants excepted.

On the question of the care exercised by the master of the schooner
in fagtening her where he did, Broughton, the occupant of the wharf,
was allowed to testify, subject to the delendants’ exception, that he
informed the master what the depth of the water was at the wharf,
and told him it would be proper for him to haul in to the wharf and
lie over ebb-tide. Verdict for the plaintiffs.

Frink, for the defendants.

1. The employment of the first pilot, who offered his services to the
brig, was compulsory. Gen. St., ¢. 104, 5. 6; Zhe China, T Wall
55; The Carolus, 2 Curtis T1; The City of Cumbridge, L. R. 4 Adm.
& Eee. 161—8. C., L. R.,5 P. C. 451. The burden was on the plain-
tiffs to show negligence in the defendants or their servants, as
distinguished from the negligence of the pilot. Clyde N. Co. v.
Barkley, Ii. R. 1 App. Cas. 790. The pilotage being compulsory, the
owners are not liable in a suit at law for injuries resulting from the




