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Craie¢ »v. GERRISH.

A person injured by a dog has an election to bring an action upon s. 7, or
upon s. 8 of ¢. 105, of the Gen. St.
Gen. 8t., ¢. 105, s. 8,13 a penal statute, and is not unconstitutional— Orne v.

Robderts, 51 N. H. 110, affirmed.

A witness, not an expert, who saw a wounded person, may describe the wound
as inflamed and tender to the touch, and may testify that he complained
of stiffness in the fingers and in the neck and jaws, and that since the
injury he had observed that the person injured could not use his arm as
he could before.

Dxrgt, under Gen. St., ¢, 105, s. 8. The evidence tended to show
that the plaintiff was bitten by a dog kept on the defendant’s prem-
ises, June 21, 1876. A witness, who saw the plaintiff two days after
she was injured, described the wound and its appearauce as being
inflamed or tender to the touch, and was allowed to testify, subject to
the defendant’s exception, that she then complained of stiffness in
the fingers and in the neck and jaws, and that since she was injured
he had observed that she could not use her arm as she could before.

The defendant moved for a nonsuit,—frst, because the plaintiff’s
damages had never been liguidated by a judgment or otherwise ; and,
second, because the statute on which the action is founded is uncon-
stitutional. Motion denied, and the defendant excepted.

Verdict for the plaintiff ; and motion for a new trial, because the
damages were cxcessive, denied.

Hatch and Rollins, for the defendant.
Frink and Page, for the plaintiff.

Stancey, J. It was competent for the witness to state the com-
plaints made by the plaintiff, and how she used her arm after the
injury. Perkins v. B. R., 44 N. H. 223; Howe v. Plainfield, 41 N, H,
185; Spear v. Richardson, 34 N. . 428.

The question raised by the first ground of the motion for a nonsuit
is decided in Orne v. Roberts, 51 N. H. 110; and we see no reason
to change it. The second ground of the motion was, that the statute,
authorizing the recovery of double damages, is unconstitutional. It is
conceded, that, if it is a penal statute, it is not open to this objection.
The language used, ¢ shall forfeit to the person injured * #* #* {9
be recovered in an action of debt,” conveys that idea. Forfeiture
implies that the double damages are a penalty. It was to discourage
the keeping of such dogs that the penalty was imposed. Again: the
remedy for the recovery of the penalty is debt, and this is the rem-
edy peculiarly appropriate to recover penalties and forfeitures. It is
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the remedy where no other is prescribed. It is suited to the nature of

“the claim. Morrison v. Bedell, 22 N. H. 234 ; Barnett v. A. & P. R.

R., 68 Mo. 56. 4
Judgment on the verdict.

SmitH, J., did not sit: the others concurred.

RowgLL v. Boston & MAINE RAILROAD.

Juries are organized under the direction of the court, and, for cause, the
name of a juror may be excluded before the drawing begins. Whether a
juror is indifferent, is a question of fact, to be decided at the trial, and
ordinarily it will not be reheard at the law term.

If in the trial of a cause incompetent evidence is received upon a point that
is subsequently admitbed, or proved by the opposite party, it furnishes ne
ground for a new trial. :

Oase. The action is reported in 57 N. H. 182. Facts appear in
the opinion. Verdict for the plaintiff.

Marston and Frink, for the plaintiff.
A. R. Huatch and John Hatch, for the defendants.

Bmeram, J. 1. The plaintiff, before the jury was empannelled,
moved the court to exclude the name of a juror from the box, because
the juror was not indifferent. The court, on examination, excluded
the name. Juries, in this state, are organized under the direction of
the court, and it is its duty to decide all challenges for cause. Rollins
v. Ames, 2 N. H. 849, 850 ; Pierce v State, 13 N. H. 536, 554 ;
State v. Howard, 17 N, H. 171. A juror, on motion of either party,
may be set aside if it appears that he is not indifferent. Gen. St., c.
194, 5. 22; ¢. 2192, ss. 10, 11.  Whether the juror was indifferent was
a question of fact, which the court decided at the trial, and it is not
ordinarily reheard at the law term. March v. Railroad, 19 N. H.
872, 875; State v. Pike, 49 N. H. 899, 406.

IT. It was important for the plaintiff to prove that the other engines
of the defendants, used on their road, were similar in construction and
repair to the one alleged to have communicated the fire; and the
plaintiff was allowed to testify that Waite, the master machinist of the
defendants, testified at a former trial that they were. The defendants
subsequently, in the trial, proved the same by their witnesses.

The comparative construction and repair of the engines ceased to be




