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killed by the locomotive. On the foregoing statement the defendants
moved for a nonsuit, which the court granted pro forma, and the
plaintiff excepted.

Hatch, for the plaintiff.
Stevens, for the defendants.

Crark, J. If the plaintiff’s horse was the horse of a “traveller’”
when it went on to the defendants’ railroad it was rightfully in the
highway ; and if it was rightfully in the highway the delendants were
bound to fence against it. Giles v. Boston & Muine Railroad, 55
N. H. 552; Magyberry v. Concord Railroad, 47 N. H. 891; Chapin
v. Sullivan Railroad, 89 N. H. 564 ; Cornwall v. Sullivan Railroad,
28 N. H. 161; Towns v. Cheshire Railroad, 21 N. H. 863 ; Woolson
v. Northern Railroad, 19 N. H. 267. Whether the plaintiff’s horse
was rightfully in the highway, and whether the plaintiff was in the
exercise of due care at the time the accident happened, were questions
for the jury. Elliott v. Lisbon, 57 N. H. 27; Varney v. Manchester,
58 N. H. 430 ; Cummings v. Center Harbor, 57 N. H. 17 ; Dumas v.
Hampton, 58 N. H. 184 ; Hardy v. Keene, 52 N. H. 370 ; Baldwin
v. G. T. Co., 40 Conn. 238 ; Ring v. Cohoes, 7T N. Y. 83. The
court cannot say there was no evidence upon these questions compe-
tent to be submitted to the jury, and the exceptions must be sustained
and the

Nonsuit set aside.

STANLEY, J., did not sit: the others concurred.

STRAFFORD.

CONVERSE & a. v. BostoN & MAINE RAILROAD.

A common carrier’s unauthorized delivery of goods may be ratified by the
consignee. '

The plaintiffs contracted to furnish C. a certain quantity of slate, to be de-
Tivered at F., which they subsequently delivered to the defendants to be
transported to I, directed to themselves. On their arrival they were
delivered to C. by the defendants’ agent. The plaintiffs thereupon brought
a suit against C. to collect pay for the slate. C. gave them an order on
D.; and they gave C. a reccipted bill of the slate, and allowed him to use
them. The order was not accepted or paid ; and the suit was entered and
continued to the third term. Tour months after the suit was brought
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against C., the plaintiffs brought this suit. Held, that the delivery to C.
was ratified, and that the plaintiff could not recover of the defendants.

CAsE, for a quantity of slate delivered to the defendants as common
carriers, and alleged to have been lost.

The plaintiffs introduced evidence tending to show that they con-
tracted with one C. to furnish slate for a school-house he was erecting
in Farmington, terms to be ¢ Cash on delivery.” They ordered the
slate to be sent, directed to themselves at F., and soon after received
a bill for the freight, accompanied by a letter from the station-agent
at . Soon afterwards one of the plaintiffs weut to F. to see about the
slate. He found them at the school-house, and workmen engaged in
putting them on. OC. was not there; and, finding the slate had all
been delivered, he sued C., in the name of the firm, and summoned
the school-district as trustee. Soon after this C. called on the plain-
tiffs, complained because they had sued him, and gave them an order
on the district ; and one of the plaintiffs gave him a receipted bill of
the slate. The order was not accepted nor paid, and the plaintiffs
have never been paid. The action against C. was entered in court,
and continued until the third term, when it was dismissed. Motion to
direct a verdict for the defendants denied.

Hatch, for the defendants.
Wheeler, for the plaintiffs.

STANLEY, J. The slate were delivered to C. If the delivery was
authorized, the plaintiffs have no claim against the defendants. If
the delivery was unauthorized, and they subsequently ratified it, the
ratification is equivalent to an authorized delivery, and is an effectual
bar to the plaintiffs’ recovery.

The plaintiffs knew the slate had been delivered. They sued C.to
recover the pay for them, basing their claim upon a sale and delivery.
They took an order on the district for their pay, and gave C. a bill of
the slate receipted. The order was not paid; and they entered their
suit in court, and continued it until the third term. They neglected
to make any claim upon the defendants until more than four months
after the delivery to C. was known to them, and after the commence-
ment of their suit against C. to recover their pay.

Upon the most favorable view of this evidence, there was nothing
upon which the jury could properly find a verdict for the plaintiffs.
Here was no evidence in favor of the plaintiffs to be weighed by the
jury, no inferences were to be drawn from facts proved, nor was the
credibility of witnesses to be passed on. Upon the uncontradicted
testimony of the plaintiffs, the delivery by the defendants to C. was
ratified. The court should therefore have directed a verdict for the
defendants.

Verdict set aside.

C1ARK, J., did not sit: the others concurred.




