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in any respect changed his position, or been prejudiced by the neglect
of the attaching creditor. e has therefore no cause of complaint,
and no reason exists why he should be excused from the performance
of his contract.

Judgment for the plainiiff.

ArveN and Smrrd, JJ., did not sit: the others concurred.

Bowers v. PARKER.

The right to the possession of a life insurance policy, during the term of in-
surance, is in the person who effects the insurance and pays the premiums
on the policy.

An action for the possession of a life insurance policy cannot be maintained
by the payee against an assignee of the policy during the life of the per-
son on whose life and by whom the insurance was effected.

If the rights of the payer are injuriously affected by an assignment of the
policy, his remedy is by bill in equity.

Derinug, for a life insurance policy. Facts found by a referee.
. The policy was issued in June, 1858, on the life of George Bowers,
father of the plaintiff, payable to Caroline M. Bowers, his wife, for her
sole use, and in case of her death before George, to her children, or
their guardian for their use. Caroline died in December, 1860, leav-
ing her husband alive and the plaintiff her sole child. In 1871
George, and the plaintiff, then an infant, assigned in writing and deliv-
ered to the defendant the policy as collateral security for his indorsing
a note of the firm of which George was a member. Until the assign-
ment, the policy had always been kept by George, who, before and since
the assignment, has paid the premiums on the policy as they became
due. The note which the policy was assigned to secure was paid in
part by a dividend made in the bankruptey of George, and the delend-
ant has been compelled to pay the balance. After the plaintiff became
of age he repudiated his act of assignment, and demanded of the de-
fendant possession of the policy before this suit was brought. George
is still alive.

Bailey & Cuiter, for the plaintiff, cited Continental Life Ins. Co.
v. Palmer, 42 Conun. 60; McCord v. Noyes, 8 Brad. 189; Huarrison v.
Mc Conkey, 1 Johns. Ch. 84; Lewis v. Hoover, 1 J. J. Marsh. 500;
Bliss Life Ins. 496, 497.

G. Y. Sawyer & Sawyer, Jr., for the defendant.
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ArreN, J. The action of detinue can be maintained for the recov-
ery of the possession-of chattels, in specie, wrongfully withheld, but
rightfully received. Dame v. Dame, 48 N. H. 37. The contract of
insurance was with the plaintiff’s father, and the plaintiff was not a
party to it. Although, by the death of his mother, the plaintiff had
become entitled to the benefit of the policy, his claim for the amount
of the insurance would not accrue until the death of the father. The
father, who made the contract by which the insurance on his life was
effected, paid the premiums on the policy, and he, or such person as
he intrusted it with, had the right to its possession.

The policy was never delivered to the plaintiff for any purpose, nor
did he acquire the right to its possession from the fact that the con-
tract of insurance was a settlement of property upon the beneficiaries
named in the policy, or the establishment of a trust for their benefit.
Neither the statute (Gen. Laws, ¢. 175, ss. 1, 2), which gives the
amount secured by the policy to the payee in preference to the cred-
itors of the person on whose life the insurance is effected, nor the
assignment of the policy to the defendant, nor the rescission of the
assignment by the plaintiff, when of full age, changed the right of pos-
session of the policy from the father to the plaintiff. As against the
plaintiff, his father is entitled to the possession, and consequently the
plaintiff caunot take it from the depositary or assignee of the father.

If the right of the plaintiff to receive the amount due on the policy
at the death of his father is endangered by the defendant’s possession
of the policy, protection must be sought in equity, and not by a pro-
ceeding at law.

Judgment for the defendant.

StaNLEY, J., did not sit: the others concurred.

FirsT CONGREGATIONAL SOCIETY v. PELHAM.

A bequest to A upon a condition subsequent, to be performed by him, and,
upon his default, to B, vests a contingent interest in the legacy in B, and
A’s right o it becomes forfeited by his refusal to perform the condition.

Where a fund is bequeathed to A in trust, to be used for a specific purpose,
and upon his default to B, if A, having received the legacy, makes default,
and diverts the fund to his own profitable use, B, after a demand, may re-
cover the fund of A with interest from the time of its diversion.

Assumpsit.  Facts agreed. H., by her will, devised the residue of
her estate, after certain specific legacies, to the defendant town, in
trust, the income to be appropriated for the education of the children
of the town in a high school, to be established and commenced by the




