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ArreN, J. The action of detinue can be maintained for the recov-
ery of the possession-of chattels, in specie, wrongfully withheld, but
rightfully received. Dame v. Dame, 48 N. H. 37. The contract of
insurance was with the plaintiff’s father, and the plaintiff was not a
party to it. Although, by the death of his mother, the plaintiff had
become entitled to the benefit of the policy, his claim for the amount
of the insurance would not accrue until the death of the father. The
father, who made the contract by which the insurance on his life was
effected, paid the premiums on the policy, and he, or such person as
he intrusted it with, had the right to its possession.

The policy was never delivered to the plaintiff for any purpose, nor
did he acquire the right to its possession from the fact that the con-
tract of insurance was a settlement of property upon the beneficiaries
named in the policy, or the establishment of a trust for their benefit.
Neither the statute (Gen. Laws, ¢. 175, ss. 1, 2), which gives the
amount secured by the policy to the payee in preference to the cred-
itors of the person on whose life the insurance is effected, nor the
assignment of the policy to the defendant, nor the rescission of the
assignment by the plaintiff, when of full age, changed the right of pos-
session of the policy from the father to the plaintiff. As against the
plaintiff, his father is entitled to the possession, and consequently the
plaintiff caunot take it from the depositary or assignee of the father.

If the right of the plaintiff to receive the amount due on the policy
at the death of his father is endangered by the defendant’s possession
of the policy, protection must be sought in equity, and not by a pro-
ceeding at law.

Judgment for the defendant.

StaNLEY, J., did not sit: the others concurred.

FirsT CONGREGATIONAL SOCIETY v. PELHAM.

A bequest to A upon a condition subsequent, to be performed by him, and,
upon his default, to B, vests a contingent interest in the legacy in B, and
A’s right o it becomes forfeited by his refusal to perform the condition.

Where a fund is bequeathed to A in trust, to be used for a specific purpose,
and upon his default to B, if A, having received the legacy, makes default,
and diverts the fund to his own profitable use, B, after a demand, may re-
cover the fund of A with interest from the time of its diversion.

Assumpsit.  Facts agreed. H., by her will, devised the residue of
her estate, after certain specific legacies, to the defendant town, in
trust, the income to be appropriated for the education of the children
of the town in a high school, to be established and commenced by the
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town within five years from her decease. If the school should not be
commenced within the five years, the residue was given to the plain-
tiffs. The testatrix died April 26, 1872, and her will was proved and
allowed June 25, 1872. March 10, 1874, the town voted to accept the
legacy, and appointed the selectmen a board of trustees to receive it,
but refused by vote to establish the school. March 14, 1876, the town
voted to establish the school. At an adjourned meeting, April 1, 1876,
the vote of March 14 was rescinded. In November, 1876, and March,
1877, the town by vote refused to esbablish the school. May 26, 1874,
the executor settled his account in the probate court, and there was
found a residue in his hands of $3,519.11, which smin he voluntarily
paid over on the same day to the selectmen without any decrec of the
probate court, and the selectmen appropriated the money to the pay-
ment of the town’s debts. The school not having been commenced
within the time prescribed by the will, the plaintiifs, before suit, de-
manded the fund of the defendants.

Stevens & Parker and A. W. Sawyer, for the plaintiffs.
G. Y. Sowyer & Sawyer, Jr., for the defendants.

Sarrrm, J. The condition apon which the legacy was given to the
defendants has not been performed. A contingent interest in the leg-
acy vested in the plaintiffs, and the contingency upon which their in-
tervest depended happened by the neglect of the defendants to begin
the school in the time prescribed by the will. They appropriated the
money to their own use by using it to pay their debts. Their right to
the legacy having become forfeited by their non-compliance with the
conditions atbached to it, the money which they had rcceived became
the plaintiffs’ money, which in equity the defendants ought to pay.
Wiggin v. Berry, 22 N. H. 114 ; Lockwood v. Kelsea, 41 N. H. 185,
187 ; Wentworth v. Gove, 45 N. H. 160; Sargent v. Cornish, 54 N. H.
18; Hayden v. Stoughton, 5 Pick. 528 ; Clapp v. Stoughton, 10 Pick.
463.

The defendants are liable for interest from the time they used the
money to pay their debts. Itis a fund held in trust for a specific
purpose, oub of which they are not entitled to make a profit. If the
money had remained in the exccutor’s hands until the end of the five
years from the death of the testatrix, it is reasonable o suppose inter-
est would have accumulated thereon, and would have become a part of
the residue to be paid to the plaintiffs. It was not the testatrix’s will
that the town should have the beunefit of the use of the money, equiv-
alent to the interest of it, if the school was not established. It was
her intention that the benefit derived by the town from the legacy
should be educational. Tor any other than the specific educational
purpose of the will the fown had no more right to take and refain a
profitable use of the money, than it had to lease the money and keep
the interest, or to keep the principal. The town received the money
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as trustee ; and the trustee should make no profit out of the trust-fund
by diverting it to the payment of the trustee’s debts. In Clapp v.
Stoughton, 10 Pick. 468, where the defendants had forfeited a devise
of real estate for non-performance of a condition subsequent, it was
held that an action for the rents and profits of the real estate might
be maintained by the heirs of the residuary legatee. See, also, Jack-
son v. Smath, 52 N. H. 9; Wood v. Robbins, 11 Mass. 504 ; Bank v.
Huorris, 118 Mass. 147.

The defendants claim that they are not liable for interest, because
they had the title and rightful possession of the fund till the end of
five years from the decease of the testatriz, and that she intended they
should have till the end of the five years in which to decide. They
also claim, that, if the town had no right to the legacy until they had
established and commenced a school, they are liable to the executor
and not to the plaintiffs. If the defendants had the legal title and
rightful possession of the fund until the end of the five years, their -
title then passed to the plaintiffs, and the defendants are liable for
interest; mnot because they had, or had not, title or possession, but
because they derived from the fund a benefit equivalent to interest, in
violation of the trust. If the defendants never had any title to the
fund, nor any right to the possession of it, this suit may as well be
maintained by the plaintiffs as by the executor. Davis v." Bradford,
58 N. H. 476, 480. If the executor can recover this money of the
defendants, he can only do it as trustee for the plaintiffs, and for their
benefit. A recovery by the plaintiffs, therefore, would be a defence to
a suit by the executor.

The plaintiffs are entifled to judgment for $8,519.11, and interest
from the time the defendants paid the debts of the town with the
money.

Case discharged.

STANLEY, J., did not sit: the others concurred.

BurNEAM . BUTLER.

Evidence, admitted upon the undertaking of counsel to make it competent,
and withdrawn with the consent of the court, is not a cause for a new
trial unless the jury werve prejudiced by it. Whether the jury were prej-
udiced by it is a question of fact to be determined at the trial term.

AsgumpsiT, on a promissory note given by the defendant to one W.,
and by him endorsed to the plaintiff. The defendant contended that
one C. was an accomplice of W. in obtaining the note from the defend-
ant by fraud, and introduced evidence of a conversation between C.




