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can be maintained for the recov-Allen, J. The action of detinue
• chattels, specie, withheld,of in butof the wrongfullyery possession

Dame, 43 37.Dame v. N. H. contract ofreceived. Therightfully
father, notthe and the was aplaintiff’s plaintiffinsurance was with

mother,of hadto it. the death his theAlthough, by plaintiffparty
to the of the his claim for the amountpolicy,entitled benefitbecome

until of Thethe insurance would not accrue the death the father.of
whichfather, the insurance on his life wasbywho made contract the

he,on the and or aseffected, the suchpaid premiums policy, person
had to itswith,it the right possession.he intrusted

thenever delivered to for norThe plaintiff any purpose,waspolicy
the to its from the fact that the con-right possessiondid he acquire

a ofof was settlement the beneficiariesupontract insurance property
or a trustin the establishment of for their benefit.named the policy,

1,c.Laws, 175, ss. which thegivesNeither the statute (Gen. 2),
the to the in to the cred-payee preferenceamount secured by policy

effected,on life the is nor theof the whose insuranceitors person
ofdefendant,the to the nor theof rescission theassignment policy

when of fullthe the ofage, changed right pos-assignment by plaintiff,
toof from the father thethe As thepolicy plaintiff. againstsession

the and thepossession,father is entitled tohis consequentlyplaintiff,
ittake from the ordepositary assigneecannot of the father.plaintiff

to receive the amount theright plaintiffIf the of the due on policy
death his father is the defendant’sendangeredat the of by possession

must be in asoughtof the and notpolicy, protection equity, by pro-
at law.ceeding

theJudgment for defendant.

Stanley, sit: othersJ., did not the concurred.

SocietyCongregational v. Pelham.First

him, and,A to a to be performed byA conditionbequest upon subsequent,
B, B,default, in the inhis to vests a interest andcontingent legacyupon

right his refusal to the condition.by performA’s to it becomes forfeited
atrust,in be used for purpose,a is to A tobequeathed specificfundWhere

B, A, havingto if the makeslegacy, default,his default receiveduponand
B,to after a re-profitable use, demand, maythe fund his ownand diverts

the A with from the time of itsfund of interest diversion.cover

Assumpsit. will,herH.,Facts devised the residue ofagreed. by
town,estate, theafter certain to defendant inspecific legacies,her

forto be education thetrust, the income the of childrenappropriated
school,in to be established and commenced byof the town a thehigh
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should not beher If schoolfrom decease. thewitliin five yearstown
to the plain-residue wasyears, giventhe five thewithincommenced

and26, 1872, and her will was provedThe testatrix died Apriltiffs.
10, 1874, to theacceptthe town voted25, 1872. Marchallowed June

it,of to receivea board trusteesand the selectmenlegacy, appointed
1876, town14,March theto establish the school.refused votebybut

1,1876,AprilAt meeting,to establish the school. an adjournedvoted
1876, March,andNovember,Inthe vote of March 14 -wasrescinded.

26,1874,Maythe school.1877, refused to establishbythe town vote
court, wasand therein the probatethe executor settled his account

he$8,519.11, voluntarilywhich suma in hands offound residue his
ofdecree theon to the selectmen without anyover the same daypaid

the to the pay-court, moneyselectmen appropriatedand theprobate
commencedbeenThe school not havingment of the town’s debts.

suit, de-the beforeby will,the the plaintiffs,within time prescribed
the themanded fund of defendants.

W. theSawyer,Parker and A. for plaintiffs.Stevens &

Sawyer Sawyer, Jr.,G. Y. for the defendants.&

to theJ. condition which the wasSmith, upon legacy givenThe
inA interest thecontingent leg­has not been performed.defendants

in­and theirin the the whichplaintiffs, contingency uponvestedacy
of the defendants to beginterest thedepended happened by neglect

in time the will. theappropriatedthe school the proscribed by They
it debts. Their torightto own use to theirby using paytheirmoney

with thebecome forfeited theirhaving non-compliancethe legacy by
it,to the had received becametheyconditions attached whichmoney

toin the defendantsmoney, ought pay.the whichplaintiffs’ equity
114; H.Kelsea, 185,22 N. H. v. 41 N.Berry,v. LockwoodWiggin

; 160; Cornish,N. H. v. N. H.Gove, Sargentv. 45 54187­ Wentworth
; 10; v. Pick.Hayden Stoughton, Clappv. 5 Pick. 528­ Stoughton,18­

463.
from time theThe defendants are liable for interest the usedthey

trust for atheir debts. It is a fund held in specifictomoney pay
of which are not entitled to make a If theprofit.out theypurpose,

ofin executor’s hands until the end the fivehad remained themoney
it inter-testatrix,from the death of the is reasonable to supposeyears

thereon, a ofest would have accumulated and would have become part
It not testatrix’sthe residue to be to the was the willpaid plaintiffs.

of the use of equiv-that the town should have the benefit the money,
it, It wasalent to the interest of if the school was not established.

derived the town from theby legacyher intention that the benefit
should be For other than the educationalany specificeducational.

amore to and retainof the will the town had no takerightpurpose
and keepthan it had to lease themoney, moneyuse of theprofitable

moneythe or to the The received theinterest, townkeep principal.
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trustee;as should noand the trustee make out of theprofit trust-fund
it to the of the Inby trustee’s debts. v.diverting payment Clapp

463,10 Pick. where the defendants hadStoughton, forfeited a devise
of real estate for of a condition it wasnon-performance subsequent,

anheld that action for the rents and of the real estateprofits might
of See,be maintained the heirs theby residuary also, Jack­legatee.

Smith, 9; 504;son v. 52 N. v. 11Robbins,H. Wood Mass. Bank v.
Harris, 118 Mass. 147.

The claim that they interest,defendants are not liable for because
had the title and of the fundthey possession till the end ofrightful

five from of the testatrix,the decease and that sheyears intended they
should have till of the five inyearsthe end which to Theydecide.

claim, that,also if town had no to therightthe until hadlegacy they
school,established and commenced a are liable to the executorthey

and not to Ifthe the defendants had the andplaintiffs. titlelegal
the fund until the ofrightful possession of end the five theiryears,

title then andpassed to the the defendants are forplaintiffs, liable
interest; had,not because or had title orthey not, butpossession,
because from the fund a benefit inthey interest,derived toequivalent
violation Ifof the trust. the defendants never had thetitle toany
fund, it,anynor of this suitto the as well beright possession may
maintained the as the executor. Davisby plaintiffs by v. Bradford,

H. 476,58 N. 480. If the executor can recover this of themoney
defendants, he can it as trustee fordo the and theironly plaintiffs, for

therefore,Abenefit. the would torecovery by plaintiffs, be a defence
bya suit the executor.

forThe are entitled to interestplaintiffs judgment $3,519.11, and
time the offrom the the defendants debts the town with thepaid

money.
Case discharged.

J.,Stanley, not sit: the others concurred.did

v. Butler.Burnham

ofEvidence, undertakingthe counsel it competent,admitted to makeupon
the acourt,of is a for newwithdrawn the consent not causeand with
by were prej-trial the were Whether the juryunless it.jury prejudiced

trial term.it fact to be at theudiced is a of determinedby question

W.,to oneAssumpsit, on a note the defendantgiven bypromissory
thatto contendedplaintiff.and him endorsed the The defendantby

in the defend-one C. an of W. the note fromaccomplicewas obtaining
C.betweenfraud,ant and introduced evidence of a conversationby


