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and a son of the defendant, tending to show an admission by C. to
that effect. The plaintiff objected to this evidence, but it was received,
the defendant undertaking to make it competent. After its reception
he adnitted that it was not competent, and offered to withdraw i6. It
was thercupon ruled out, and the jury were instructed to disregard it.
It did not appear, except {from the nature of the testimony itself, that
the jury were prejudiced by it.  Verdict for the defendant, which the
plaintiff moves to set aside.

Bailey & Cutter, for the plaintiff.

Stevens & Parker, for the defendant.

Swrrm, J. Evidence which proves to have been improperly admit-
ted may be stricken out, under proper instructions to the jury; and it
is a question of fack, to be determined at the trial term, when this may
be done: Judge of Probale v. Stone, 41 N. H. 593, 607; Zollar v.
Janvrin, 47 N. H. 824, 326 ; Harris v. Holmes, 30 Vt. 852. In his
knowledge of the trial, the presiding justice has better means of decid-
ing the question of fact than others can have who were not at the
trial.  Fuller v. Bailey, 58 N. H. 71, 72; Huamaker v. Eberley, 2
Binn. 506, 510. If it appears to hiw, after verdict, that the jury have
been prejudiced by the objectionable evidence, he is warranted in set-
ting the verdict aside.

Case discharged.

StaxLuy, J., did not sit: the others concurred.
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Soxual abuge may be shown by the testimony of the libellant when it tends
to prove treatment which is a cause of divorce. Such testimony is not
excluded upon grounds of public policy or decency, when necessary for the
purposes of justice.

Evidence of conduct which had ceased before the filing of the libel is admis-
sible, if it tends to characberize or explain other conduct of the libellee,
alleged as a ground of divorce.

LiBrL for divorce, alleging extreme cruelty, and treatment endan-
gering reason and seriously injuring health. Particular instancoes of
cruelty and freatment were set forth, and, among other things, exces-
sive sexual intercourse, testified to Ly the libellant. The referce, to
whom the cause was commitied, reported that the parties ceased to
have sexual intercourse three years prior to the filing of the libel,
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although residing together. The libellee contended that no cause
existed by reason of such intercourse at the time of filing the libel.
The referee reported, that while in his opinion the evidence as to ces-
sation of intercourse was materially favorable to the libellee, it did not
preclude him from weighing with the other evidence the testimony as
to sexual abuses, which when they occurred tended to prove extreme
cruelty and injury to health. In coming to the result that the libel-
lant was entitled to a decree of divorce for the causes alleged, he
intended to give due weight to all the evidence in the case, and did
not consider what his conclusion might be if the evidence excepted to
were wholly laid out of the case. The court decreed a divorce, and
the libellee excepted.

Eastman and Cross, for the libellee.

Briggs & Huse, for the libellant.

SurrH, J. It has been held that the testimony of the husband or
wife to prove non-access, though living together, and therefore that
the offspring is spurious, is incompetent upon the ground of decency,
morality, and policy. 1 Greenl. Bv., s. 268. The authorities which
support this rule are cases in which the legitimacy of children was
drawn in question. The disastrous consequences that would follow
the unsettling of titles to property, and the branding of legitimate
children as illegitimate, have been regarded as sufficient reasons for
the rule. But the mere indecency of disclosures does not in general
suffice to exclude them where the evidence is necessary for the pur-
poses of civil or criminal justice. 1 Greenl. Ev., s. 258; Goodright v.
Moss, 2 Cowp. 591, 694 ; Parker v. Way, 156 N. H. 45; Chamberlain ~
v. The People, 23 N. Y. 85, 88; Rex v. Kea, 11 East 132; Rex v.
Sourton, 5 A. & B. 180; Commonwealth v. Shepherd, 6 Binn. 288.
The rule does not mean that testimony of non-access is so obscene
that it is against decency that it should be heard in court, and there-
fore is excluded, but the reason of it is that it is against sound publie
policy and morality to allow the husband and wife to bastardize their
own issue. If the evidence were excluded because of its indecency,
the same reason would exclude it when offered by other witnesses,
and would prevent the wife from proving her adulterous intercourse
with a third person for the purpose of procuring an order of affilia-
tion. Parker v. Way, 16 N. H. 45; Rexz v. Lujfe, 8 Bast 193, 208.

The evidence of the libellant was not within the reason of the rule.
In some authorities another reason is given why non-access cannot be
proved by the testimony of the husband or wife,—the principle of
public policy, which prohibits the wife from being examined against
the husband in any matter which affects his character or interest,
unless in cases of necessity. 2 Stark. Ev. 228, This reason is broad
enough to exclude the evidence objected to, unless it is within the
exception. . In cases of personal violence committed by the husband
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on the wife, she may make complaint and sustain it on trial as a wit-
ness— Morris v. Palmer, 39 N. H. 128, 126, and authorities cited ;
and generally, where the wife is the injured person complaining of
cruel treatment by her husband. 2 Kent Com. 179, note a; People
v. Mercein, 8 Paige 46. Prior to the passage of our stainte making
the husband and wife witnesses for and against each other in all
cases civil and eriminal, it was the uniform practice to admit both
parties as witnesses in divorce cases, in the same manner as they have
been since. This was done on the ground of necessity. The aid of
the testimony of the parties to the court in judging of their troubles
and the cause of the same was so important, that it was a necessity
that they should testify ; and hence the testimony came within the
exception to the rule. There was no limitation to this practice when
the causes assigned for a divorce were impotency, adultery, or refusal
to cohabit. In all these instances the parties were witnesses in chief.
In such causes the common law rule, cxcluding the wife from being a
witness where the character ov interest of her husband was involved,
needed fo be applied more than in any other case, if it was to be
applied to any divorce case.

In this case the causes assigned are extreme cruelty, and treatment
such as seriously injured health and endangered reason ; aund the wife
is a competent witness to testify to the cruel treatment which she
received, whatever it may have been, both nnder the admitted prac-
tice in this state, and as coming within the exception of necessity to
the ancient common law rule. Such evidenece will not be exeluded if
the ends of justice will best be subserved by receiving it. 2 Bishop on
Mar. and Div., s. 287 ; Abernathy v. Abernathy, 8 Fla. 243, 269; Da
Costa v. Jones, 2 Cowp. 729, 734. Humanity demands that such
complaints be heard. The wife profecting her life from the ungov-
erned lust of her husband by seeking a divorce, presents as strong a
case of relief under the law as when she flees from his intolerable
cruelty inflicted by brute force. Neither public policy nor morality
requires the exclusion of her testimony, if such exclusion would pro-
teet him in impairing her health or endangering her life by degrees,
whether the result is accomplished by the brutal gratification of his
lustful passions, the continuced infiiction of physical force, or the
administering of slow poisons.

It is further objected, that this evidence is inadmissible because the
conduct which it proves had ceased and was not a cause for divorce at
the time the libel was filed. The charge in the libel is not based upon
the evidence excepted to; but the evidence has some tendency to
characterize the libelee’s other acts of cruelty and injurious treatment
which had not ceased. The testimony is competent, not becanse it
ounce was a cause of divorce, but because, as cruelty of one kind at one
time, it corroborates evidence of cruelty of other kinds at a subsequent
time. The history of the euntire married life of the parties may be
material. The evidence is not confined to cruelty of one kind. It
may have been in different years and of different kinds. The ques-




572 . : COTTA ». ONEAL. [Hillsborough,
tion is, Did the cause alleged exist at the filing of the libel? The case
shows that it did.

Ezxceptions overruled.

STANLEY, J., did not sit: the others concurred.

Corra v. O’NBAL, and SIMPSON, Claimant.

Where a mortgagor cuts wood from the mortgaged premises without the con~
sent of the mortgagee, and afterwards sells the same with the consent of
the mortgagee upon condition that the proceeds shall be applied upon the
mortgage debt, the purchaser with notice will not be chargeable for the
price of the wood as the trustee of the mortgagor, as against the claim of
the mortgagee.

FormieN ArracEMENT. Issue between the plaintiff and claimant.
Facts found by the court.

The trustees are indebted to the principal defendant for wood sold
to them and cut by him from a farm which he had mortgaged to the
claimant. The wood was cut without the claimant’s knowledge.
After it was cut, he consented to the sale of the wood to the trustees
upon condition that the proceeds should be paid to him. The trustees
had notice of the claimant’s claim, but not of the particulars, before
this suit was brought. The court found in favor of the claimant, and
the plaintiff excepted.

Stevens & Parker, for the plaintiff.
Sawyer & Sawyer, Jr., for the claimant.

Swmita, J. The claimant being mortgagee of the premises from
which the wood was cut, the mortgage is regarded, what it purports to
. be on its face, as a conveyance to him of the land, for the purpose of
gilving full protection to his security. Smith v. Moore, 11 N. H. 55,
6

The cutting was without his knowledge, and so without his assent.
He could claim the wood eut off, or reduce it to possession before the
lawful rights of third persons should intervene, or could treat the mort-
gagor as a trespasser. Swmith v. Moore, 11 N. H. 55, 62, 68; Peftengill

“v. Bvans, 5 N. H. 54; Bussey v. Page, 2 Shep. 182. But instead of
reducing the wood to possession and applying the proceeds upon the
mortgage debt, he consented to the sale upon condition that the pro-
ceeds should be paid to him to be applied in the same way. The mort-




