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to an C. todefendant,a of the show admission byand son tending
received,evidence,to this but it wasthat The plaintiff objectedeffect.

After itsto make itundertaking competent. receptionthe defendant
competent, tonot and withdraw it. Itlie admitted that it was offered

to it.out, and the were instructedthereupon disregardwas ruled jury
itself,testimonyfrom the nature of thatIt did not theappear, except

it. for whichby defendant,the were Verdict the thejury prejudiced
moves to aside.setplaintiff

Cutter, theBailey for plaintiff.&

Parker,Stevens for the defendant.&

toJ. which have beenSmith, Evidence admit­proves improperly
out, tostricken under instructions theted be and itmay proper jury;

fact, term,of be determined at the trialis a to when thisquestion may
Stone, 598, 607;v. 41 H.Judgebe done. Probate N. Zollar v.of

Janvrin, ;324,H. 326­ v. 30 Vt.Holmes,47 N. Harris 352. In his
trial,of the has better meansjusticethe of decid­knowledge presiding

than canthe of fact others have who were ating not thequestion
72;v. 58 N.Bailey, 71,trial. H. Hamaker Eberley,Fuller v. 2

506, him, verdict,510. to after thatBinn. If it the haveappears jury
the isevidence,been he warranted inby objectionable set­prejudiced

aside.the verdictting
Case discharged.

Stanley, did sit: the othersJ., not concurred.

Melvin v. Melvin.

Sexual abuse be shown the ofmay by testimony the libellant itwhen tends
to treatment which is a ofprove cause divorce. Such is nottestimony

uponexcluded of orgrounds public whenpolicy decency, for thenecessary
ofpurposes justice.
conductEvidence of which had the ofceased before the libel admis-filing is

sible, if it tends to characterize or otherexplain conduct of the libellee,
a groundas ofalleged divorce.

Libel divorce,for alleging extreme andcruelty, treatment endan-
andreasongering seriously health.injuring Particular instances of

and forth, and,treatment were setcruelty otheramong exces-things,
intercourse,sive sexual testified byto the libellant. The referee, to

committed,causewhom the was partiesthat thereported ceased to
have sexual intercourse three years prior libel,to offilingthe the
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The libellee that nocontended causealthough residing together.
reason of such intercourse at the time of the libel.existed by filing

The referee that while in his the evidence as to ces-reported, opinion
libellee, itsation of intercourse was favorable to the did notmaterially

him from with the other the asevidencepreclude weighing testimony
abuses,to sexual which when occurred tended to extremethey prove

Incruelty and to health. to that the libel-coming the resultinjury
lant a of divorce hewas entitled to decree for the causes alleged,

allintended to due to the evidence in and didweight case,thegive
his if tonot consider what conclusion be the evidencemight excepted

laid out of the The anddivorce,were case. court decreed awholly
the libellee excepted.

and forGross,Eastman the libellee.

Kuse, for the libellant.Briggs &

Smith, J. It has orbeen held that the of the husbandtestimony
non-access,wife to and therefore thatprove livingthough together,

is is ofthe theoffspring spurious, incompetent upon ground decency,
Ev.,and 1 Greenl. s. 258. The authorities whichmorality, policy.

this rule are cases in the of children waswhichsupport legitimacy
in thatdrawn The disastrous would followquestion. consequences

the of titles to and the ofunsettling legitimateproperty, branding
as reasons forillegitimate,children have been as sufficientregarded

But inthe rule. the mere of disclosures does notindecency general
to exclude them forsuffice where the evidence is thenecessary pur­

253;of civil or criminal 1 s. v.Ev.,Greenl.poses justice. Goodright
594;591, ;2Moss, Parker v. 15 N. H. 45­ ChamberlainCowp. Way,

132;85, 88; Kea,The 23 N. Y. Rex v.People,v. Rex v. 11 East
283.180;5 A. & E. 6 Binn.Sourton, Commonwealth v. Shepherd,

The rule does not mean that of is sonon-accesstestimony obscene
court,that it is that it should be heard in and there­against decency

excluded,is but the it that soundfore reason of is it is against public
moralityand to allow the husband and to bastardize theirwifepolicy
Ifown issue. the evidence excluded of its indecency,were because

same reason would witnesses,the exclude it when offered otherby
and would the wife from adulterous intercourseherprevent proving
with a for an affilia­third the of order ofperson purpose procuring

; 193,v. 203.Way, Luffe,tion. Parker 15 N. H. 45­ Rex v. 8 East
evidence of the libellant of the rule.The was not within the reason

In some authorities another reason is non-access cannot begiven why
wife,the of the ofby husband ortestimony principleproved —the

which the from examinedprohibits againstwifepublic policy, being
interest,in histhe husband matter which affects character orany

2unless in cases of Stark. Ev. 223. This reason is broadnecessity.
theto exclude the evidence unless it is withinenough to,objected

In cases of committed the husbandpersonal byviolenceexception..
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it on trial as a wit-and sustainwife, she make complainton the may
cited;123, 126,Palmer, H. and authoritiesv. 39 N.ness —Morris

ofis complainingwhere the wife the injured personand generally,
a;179, People2 notehusband. Kent Com.herbycruel treatment

makingour statute46. Prior to the ofMercein, passagev. 8 Paige
allinfor and each otheragainstthe husband and wife witnesses

uniform to admit bothcriminal, it was the practicecivil andcases
cases, as havetheyin the same manneras witnesses in divorceparties

necessity. ofof The aiddone on the groundbeen since. This was
in of their troublesto the court judgingthe of thetestimony parties

a necessityso that it wasimportant,the of the same wasand cause
within thethe cameand hencetestify; testimonythat shouldthey

this whenwas no limitation to practiceto the rule. Thereexception
or refusaladultery,for a divorce were impoteucy,the causes assigned

in chief.instances the were witnessespartiesto cohabit. In all these
arule, the wife from beinglawIn such causes the common excluding

involved,of husband wasor interest herwitness where the character
case, if itthan in other was to beneeded to be more anyapplied

to divorce case.anyapplied
and treatmentIn extremeassigned cruelty,this case the causes are

reason; and the wifeas health and endangeredsuch seriously injured
the treatment which sheis a witness to to crueltestifycompetent

been,received, prac­it have both the admittedmaywhatever under
state, toin within the of necessitytice this and as coming exception

excluded ifcommon law rule. Such evidence will not bethe ancient
2it. onreceiving Bishopthe ends of will best be subservedjustice by

259;; Abernathy 243,v. Fla. DaDiv., Abernathy,s. 8Mar. and 287­
729, that such2 734. demandsJones,Costa v. Cowp. Humanity

her from the ungov­be heard. The wife lifeprotectingcomplaints
divorce,a as astronglust her husband by seeking presentserned of

from his intolerablethe law as when she fleesof relief undercase
moralitynorpolicyinflicted brute force. Neitherby publiccruelty

of her if such exclusion wouldthe exclusion testimony, pro­requires
him in or her lifeendangering by degrees,tect her healthimpairing

histhe brutal ofby gratificationthe result is accomplishedwhether
force, or thethe continued infliction of physicallustful passions,

of slowadministering poisons.
that this evidence is inadmissible because theIt is further objected,

and was a cause for atwhich it had ceased not divorceconduct proves
inThe the libel is not basedchargethe time the libel was filed. upon

; the has some tothe evidence to but evidence tendencyexcepted
the acts of and treatmentcrueltycharacterize libelee’s other injurious

is not itcompetent,had not The becausetestimonywhich ceased.
because, ofdivorce,of as one kind at onecrueltyonce was a cause but

of kinds at ait evidence of othertime, cruelty subsequentcorroborates
themarried life of beparties maytime. The of the entirehistory

confined to of one kind. Itcrueltymaterial. The evidence is not
in and of different kinds. The ques-have been differentmay years
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? caseof the libel Theat the filingexistis, Did the cause allegedtion
that it did.shows

overruled.Exceptions

the others concurred.not sit:Stanley, J., did

Claimant.and Simpson,Cotta v. O’Neal,

the con-withouta mortgaged premisescuts wood themortgagorWhere from
ofthe consentthe same withsent of the sellsmortgagee, and afterwards

theuponbe appliedshallthe condition that themortgagee upon proceeds
thefordebt, chargeablenot bethe willpurchaser with noticemortgage

the ofclaimas againstmortgagor,of the wood as the trustee of theprice
the mortgagee.

Foreign claimant.andthe plaintiffAttachment. Issue between
byFacts found the court.

wood soldfordefendantThe trustees are to theindebted principal
to thehe had mortgagedhimto them and cut from a farm whichby

knowledge.claimant’sThe without theclaimant. wood was cut
trusteesto thecut, of the woodit was he to the saleAfter consented
trusteesto him. Thepaidcondition that the should beproceedsupon

beforeof the particulars,of but notclaim,had notice the claimant’s
andclaimant,thein favor ofthis suit was The court foundbrought.

the plaintiff excepted.

Parker,Stevens for the plaintiff.&

Sawyer & Sawyer, Jr., for the claimant.

fromSmith, of the premisesJ. The claimant mortgageebeing
towhat itiscut, purportswhich the wood was the mortgage regarded,

land, offor theface, purposeon its as a to him of theconveyancebe
N. H.Moore, 55,11Smith v.full to hisgiving security.protection

61.
his assent.and so withoutThe was without hiscutting knowledge,

thebeforeoff, or reduce it to possessionHe could claim the wood cut
intervene, the mort-could treatlawful of third should orrights persons

55, 62, 63;N. H.Moore, Pettengillas a Smith v. 11gagor trespasser.
ofEvans, 54; 2 But instead5 H. v. 132.Shep.v. N. Page,Bussey

thethe uponthe wood to and applying proceedsreducing possession
thethat pro-he sale conditiondebt, consented to the uponmortgage

The mort-should to him to be in the same way.ceeds be paid applied


