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and the at the execution sale. Sur-levy,the purchased equity•with
that, sale,at time of the and the inlevy goodtherejoinder, plaintiffs,

hisfaith, that the defendant had abandoned homesteadunderstood
had to that the hadand reason defendant then noright, good suppose

in to the sur-homestead the levied Demurrerright upon.equity
rejoinder.

SawyerG. Y. Sawyer,Woodward and forJr.,Wellington the& &
plaintiffs.

Faulkners for the defendant.Batchelder,&

A ofAllen, byJ. of the theequity redemption plaintiffs,purchase
of claim to a right,with notice the defendant’s homestead was no

201,waiver of the statute c. s. forremedy by St., aprovided (Gen. 5)
failure to levysecure the levied The was made inproperty upon.

faith, and was an honest endeavor to collect thegood judgment, and
the law not bardoes make the failure of one aattempt to another.
There was no agreement to the of a titleaccept possibility gaining in
satisfaction of the nor to the theuse of statute rem-foregojudgment,

inedy case the fruitless. A oflevy waiver the to useproved right the
notcould be the an forremedy failure ofimplied by attempt which the

remedy provided.was
The plaintiffs claimingwere not fromestopped the Theirremedy.

defendant,did not the land fromproceeding take the nor mislead him,
innor any way changecause him to his Theposition. plaintiffs took

theirnothing and failure to a wasby gainthe title notlevy, caused
the norby fault of theirs. The statutelevy by any remedy operates

in this with ifcase the same force that it thewould execution had been
levied land a third ofupon owned whose title theby person, plaintiffs
had 12 N. H.Wendell,notice. Barker v. 119. The defendant’s rejoin-

awas notder sufficient answer to the replication.
Case discharged.

J., sit:did not the others concurred.Bingham,

Tupper && a. Tr.Woodward v.

attachment,In trustee cannot off aforeign the set debt due fromagainst
himself to the a debt from the todefendant, due defendant the trustee as
administrator.

Foreign Attachment. The trustee is indebted to the defendant,
0,isand administrator of to the iswhose estate defendant indebted.

yol. lviii. 37
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the can set off thewhether trusteeThe court reserved the question
due fromthe debtagainstfrom the to the estatedebt due defendant

the to the defendant.trustee

for the plaintiffs.Woodward Wellington,&

forDole thewhom was trustee.Forbes),Lane (with&

from the the havingSmith J. The debt due trustee to defendant
to make ifattached, is the same he couldhe entitled defencebeen

The of the trustee not torightshis creditor. areby changedsued
that the action is ofhis the fact commenced a creditorby byprejudice

defendant, and not the defendant himself. Swam­bythe principal
25 N. H. 369. a suitMachine Co. v. If this werePartridge,scott

trustee, setand mutual demands could beonlythe defendantbetween
off, and from the in the sameis, demands due to same persons—that

Warren, 43 N. H. 430. If had beenBrown v. the trusteecapacity.
file duedefendant, he could not of set-off the debtbysued theby way

intestate, for the mutual.from the to his debts would not bedefendant
a defendantagainst uponIf trustee should obtain thejudgmentthe

intestate,his he could not offset it athe demand due against judgment
him,recoverthe for themight against judgmentswhich defendant

reason,So, for the if trustee’s intes­not be mutual. same thewould
defendant,a theobtained judgmenttate in his lifetime had against

not set off the ahis could judgment against judgmentadministrator
himagainst trustee,Theobtained the defendantby personally.

therefore, this suit ais not creditorprejudiced by brought bybeing
toto collect his indebtedness the defendant.of the defendant

suit,set-offthe to make the claimed in this wouldTo allow trustee
toclaim trustbyhim to hispay appropriating propertyallow private

trustee toIt is of the to allow apolicythat not the lawpurpose.
for, Itwith, them his own property.trust funds or exchangemingle

theliable his to makeupon goodthat he would be bondmay be said
it theBut not thatunfrequently happensso appropriated.amount
or theamount, principalin becomes impaired bybond is insufficient

; besides, ofrightsthe .the suretiesbecoming irresponsibleor sureties
the tosufferingto be imperilled by appropriatenotought principal

to himself.the trust property
insolvent, and thatdefendant ismay said that the principalIt be

intes-to collect the debt due the trustee’sonlyis the opportunitythis
so, adminis-of the estate. TheIf it is the misfortunetate. that be

hands,in plaintiffhis own because thecannot attach the fundstrator
N.55v.be the samelegally party. Hoag Soag,and trustee would

isnot situated anin this suit are soplaintiffsThat theH. 172.
have over administrator.theadvantage they

Trustee chargeable.

concurred.the othersdid not sit:Bingham, J.,


