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homestead would itsthink such a construction of the act extend pro-
the legislature.limit intended byvisions thebeyond

attachment,frombeing exempt beingThe not the plaintiff,lumber
in suit,the attachment cannot maintain replevin againstdefendantthe

andefendant, officer. defendant inwho was the Theattachingthe
replevinmaintain for the attached unlessgoodsattachment suit cannot

v. 3Huntington,Smithlaw from attachment.exemptwerethey by
3.76; ss. The offered imma­St., 226, 2,N. H. Gen. c. evidence was

terial.
theJudgment defendant.for

J., did not sit: the others concurred.Bingham,

&Edes v. Boardman a.

Selectmen, them ortax assessedshown, any byfor cause abategood may
their predecessors.

aabatement of tax assessedpetition byto the court forbyAn application
make suchan from the refusal of the selectmen toappealisselectmen

asks, an the as-appealthe and is frompracticallyabatement as appellant
sessment.

for the of taxation is such judicialpower appraising property purposeThe of
onthe courtconstitutionally by appeal.as be exercisedcanpower

in exhibi-one who is not theseasonably by delinquenttakenOn an appeal
the statute it theestate, dutyand makespollsan of taxabletion of account
as of select-a abatement extensive as thatto ofpowerthe court exerciseof

asmen, to make such order justice requires.and
or in factHowever erroneous in lawproceeding.The anisappeal equitable

in theso much of the tax is abated asbe, onlymay equitythe assessment
is on account anynot to An abatement not made ofpay.oughtappellant

him.injuriousnot toerror
overtaxed, he is under-he and for other propertysome ispropertyforWhen

assessment, is en-the same he notextent,or into an equal greatertaxed
thea of erroneousabatement; but he is entitled to correctionto antitled

to him.when it is injuriousof assessmentform
for a is entitledassessment, personlaw or in the whichof factFor errorany

mandamus, proceed-or other directbyhe arelief, remedy appeal,hasto
anassessment;of the and for-suchcorrection or reversalaimed at theing,

selectmen whomaintain an action for damages againsthe cannoterror
in faith.goodacted

in anfor a tax of unconstitu-assessing pursuanceare not liableSelectmen
or vote of the town.the anlegislature, illegaltional act of



581•EDES v. BOAKDMAN.March, 1879.]

of the leg-of the intentionascertainmentis theof statutesThe construction
fact, and is determinedis a ofintention questionofThe questionislature.

rules.arbitraryand notevidence, byof competentweightthe naturalby

Newport, and unlaw-for wrongfullyofthe selectmenCase, against
in 1875, him,and compellingthe plaintiffa tax uponfully assessing

found a referee.byit. Factswarrant, to paya collector’sby
resolution, the of itsauthorized issuetown, writtenbyIn 1871 the

$125,000,amount exceedingto an notbonds, in thirty years,payable
for thedebts, and providingits existingof fundingthefor purpose
At thein aid of a railroad.the towna sum voted byofpayment

itself to raisethe town byvote pledgedtime and the samesame by
cent, toto beannually, appropriatedof its valuationone pertaxation

Inthe bonds. 1872the ofinterest and principalof thethe payment
“ cent.,in addition to the one persumraise a certainthe town voted to

In townlast 1873 theadopted year.”mentioned in the resolutionas
“ cent, mentionedin addition to one pera sumto raise certainvoted

thelast.” In 1874 and 1875beforeyearin the resolution adopted
“ cent,onein addition to the persumstown voted to raise certain

onethis perthe defendants includedIn 1875heretofore raised.”
cent, assessmentcontends that theassessment, plaintiffin thetheir and

account,was, on that illegal.
to and34, 1872, appro-town was authorized raisec. Laws of theBy

and$40,000 a court-housea for buildingsum not exceedingpriate
November, 1872,In the towncounty.offices for the use of thecounty

that and authorized theloan, act,underraise, $30,000voted to by
the loan.of town for ofany partto bonds theselectmen issue the
$30,000.ofto the amount aboutthis vote bonds were issuedUnder

containingof aThe hired used in the erection buildingwasmoney
of thefor the usetown,for as well as roomsrooms the use of the

unconstitutional,of isthat the act 1872Thecounty. plaintiff objects
and votes.the warrantsbyand that the tax was not authorized

in on the1873, article the warrantMarch, town,In without anythe
whichtheyears capitaltaxation for tenvoted to fromsubject, exempt
in thenew manufacturing enterpriseshall hereafter ho invested in any

sourcestown, abroad, or fromfurnished fromthe isprovided capital
$5,000.town, Uponand exceedsnot before taxable thebylegally

$3,000 value ofof thevote to tax all overthis the defendants omitted
erectedtown, and whoCo.,the mill of residents of theDow & who were

and blinds.doors, windows,their mill in manufacturing1873 for
of otherthe valuationmill,The as withtaxable value of the compared

it mostlyinvested in wastaxable The$10,000. capitalwasproperty,
a con-them, in uponthe profits residing Newport,realized whileby

thatfor The objectstract a in Vermont. plaintiffchurchbuilding
ex-the vote ofthe act of the town passed1871 under which(c. 25),
tounconstitutional; act is not broad enoughis that theemption,

themills; byinclude this of that the vote was not authorizedclass and
or the in the warrant.statute, articleby
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The has inplaintiff long Newport,resided and in 1875 he owned
stores,real estate in the taxation,town to houses,ofsubject consisting

mills,and on tracts ofstanding land, no natural orseparate having
business relations to each other to aprevent forseparate appraisal pur-

of taxation. Theposes the defendants anplaintiff voluntarily gave
of his real estate ininventory tracts,separate and them torequested

;it inappraise but, him,lots and sumsseparate without anddooming
without reasons, didassigning any not with histhey comply request,

sum;but theappraised whole at one and by virtue of their warrant
he was compelled to the tax assessedpay thereon.

Edes,A. for the plaintiff.

cent,The assessment of the 1875,one in on ofper the vote 1871
cent,to raise one v. O.promising per is Lebanonannually, illegal.

Co.,M. R. 77 Ill. 539. There was no article in the town-meeting&
ofwarrant 1875 on this on which the town could act.subject,

The act of 1872 the to a34), authorizing town build court-house(c.
unconstitutional,for the iscounty, because it is not a(1) lawgeneral

to allapplicable towns, but is limited to it anNewport; (2) imposes
andunequal unreasonable tax on the of the ofminority tax-payers

Newport toopposed such of the credit and funds ofappropriation the
town. Bill 5, 6;of N.Arts 4 H. 565-568. It not an exer-Rights, is
cise of the right Greely,of eminent Concord R. R. N. H.domain. v. 17

;47 Pet. Mt. Co.,R. H. 134. The court-houseWashington 35.N.
bybuilt is a ofNewport mere one togratuity municipal corporation

another, to duties,relieve it of its and cast its burdens on others with-
out ;P. v.compensation. N. S. 7 N. EL 35 EastmanBridge,Bridge
v. 148, ; Chester,Co., 44 N. EL 160 v. 3Amoskeag Bristol NewMfg.
N. H. 524, 534, 535. The the act not come withinof doespurpose
the scope of the for which the town was Minotobjects incorporated.

W.v. Roxbury, 112 1.Mass.
The act of 1871 to25), townsauthorizing exempt manufacturing(c.

taxation, unconstitutional,establishments itfrom is because delegates
legislative domain,to towns for outside ofpower eminent andpurposes
not municipal, and authorizes of taxation for private pur-inequalities

12, ;poses. 13,on 25 Co. v.Taxation, ss. Brewer BrickBurroughs
62;62Brewer, 735;Me. S. v. Jay,C. 13 Am. L. Allen 60 Me.Reg.

124; S. 481; 753;O. 12 Am. L. 14 Am. L. Jenkins v. An-Reg. Reg.
dover, 94;103 473;Mass. 111Boston, 454,Lowell v. Mass. and
authorities before cited. An taxation ex-byact producing unequal

is asemption a violation of constitutional as thegreat rights imposi-
tion of an B’s,If a kind similar to isunequal A,tax. of ofproperty
exempted; $10B he as much as hewhereby tax,more sufferspays

ifwould a himtax that amount were levied on anddisproportional of
to A, $10and him Agiven the is taken from and to withoutgiven

compensation. constitutional,If the the vote of the town isstatute is
not mill &it, it,authorized nor in with and the of Dowby conformity
Co. does not come within the terms of the vote.
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thetax was because defend-illegal,of the plaintiff’sassessmentThe
columns,invoice, thein in valueseparatenot theirdid set downants

him,as and asrequested byof his real estatedifferent classesof the
52, Hollister,St., v.People,3 and 4. 47 Cal.c. ss.Gen.byrequired

511; Jennings Collins,v. 99Co., 39 Cal.408; People v. Mining
279, A280, 287. is29; appraisalseparateon TaxationCooleyMass.

onin different school-districts whichthe iswhennecessary property
; when the toschool-houses ispropertyare for buildingtaxes assessed

14;13c. and whenSt., 54,as Gen. ss. differenttaxes, bysold forbe
of has anto each whom inter-are different persons,parcels mortgaged

him;on the tomortgagedof the tax assessed parcelin the paymentest
for ofto court abatement a tax.when an is made theand application

theof one ofabatement, petition-undervaluationa for anOn petition
ofan overvaluationcannot be set off another.againster’s tracts

theAnd, plaintiff’sN. H. 282.Dewey by appraisingv. 42Stratford,
sum,at theone defendants deprivedas oneparcels parceldifferent

onan a of thecomparisonthe of abatementobtaininghim of means
the of otherof his with similarparcels appraisalof oneanyappraisal

other Such apersons. comparisonof to thebelongingkinds property
Mills v. Manchester,to have. Manchester N.was entitled 57plaintiff

of aa wilfulJH.309. defendants were ofguilty neglect purelyThe
forhadand could have no reason their courseministerial duty, except

of his of abatement.remedythe plaintiff legalto deprive
of theof the assessment taxplaintiff’sOn each these wasgrounds,

void.

for the defendants.Barton,

Laws,J. act ofDoe, 1771,The 1719 ed.(Prov. p. 139),C. copied
Charters,1692 providesfrom the Massachusetts act of (Anc. p. 250),

taxes,that if think in the ofperson himself over-rated assessmentany
selectmen, eased;tomake it so shall be and ifand the heappear they

hishe make whomayrefuse to the areapplication quarter-sessions,
Laws,to the same. tax act ofempowered rectify The 1770 ed.(2

1824, if an218) anythat refuses to render accountp. provides person
oath, if of estate,his ratable the mayon selectmen make hisrequired,

“ of whichway doomage,”assessment “from there shalldoomageby
tax Laws, 1824,be no The acts of 1772 ed. andappeal.” p.(2 220)

1780, 6)1776 rates(Laws, p.ed. at what shall beprovide property
“selectmen,estimated the of toby saving appeal anya right person

but if toby such estimation refuses render ananyaggrieved person
““account, the tax him ofby way doomage,”selectmen frommay

”doomage there shall be no unless the doomedwhich appeal person
to anis unable exhibit tax act of theaccount. The 1784 prescribes

“estimation,of torightrates a of thesaving appeal quarter-sessions,”
“in from shall nocase of which there beexcept doomage, doomage

1789,&a. tax act ofunless,” By maytheappeal any person aggrieved
“ to of the for ifgeneral peace abatement,the court sessions ofapply



584 EDES v. BOARDMAN. [Sullivan,.

selectmen;”denied of the but in ofbyredress case “theredoomage
shall unless,”be no the actBy 1791,&c. of theappeal ses­general
sions, theand act of the court of1827, pleas,common make suchby
order as but theirrequire; power of abatementjustice may is limited

account,to cases toinabilityof and render andoomage, and cases of
2 238;v. N. 236,overvaluation H. v.Walker Coch­(State Thompson,

ran, 166, ;8 N. H. and the appeal must be taken within nine170)­
months andafter notice of assessment demand of payment. theBy

cases,Revised Statutes limitation of44) the the of(c. toright appeal
of thatabolished,overvaluation is and is extended toremedy every
case in which the theperson with law toaggrieved complies relating

account,the exhibition of an takesand his within nine months.appeal
St., 53,after hisnotice of tax. Gen. c. s. 11.
shown,Selectmen, for anycause abate tax assessedgood may by

St.,them or 53,their Gen. c. s. 10. And onpredecessors. appeal,
taken one not inseasonably by who is the exhibition of andelinquent

account, the statute makes it of the to adutythe court exercise power
of abatement as selectmen,extensive as that of the and to make such

“order as If anjustice requires. justice abatement, thatrequires
would be cause for togood the selectmen make it. If cause ofgood

shown,abatement is the court to it.justice make The select­requires
men and the court have inauthority,the same before-­rightfullycases
the court, and are itthey to administer on samethe principles.”’

“Petition, 29 547,N. H. 551.Briggs’s The of selectmenauthority
to inabate is not :restricted the fromany way right of theirappeal
decision Deweyis conferred.” v. 203,40 N. H.expressly Stratford,

“206; Newton, 359,Gove v. 361.58 N. H. The statute isremedy
ample cases,”and and allperfect, to notapplies only when the assess­
ment is an overvaluation,made butupon also when the whole assess­

30;ment is v. Portsmouth,Bank 17,52 H.illegal. Savings N. Per­­
ry’s Petition, N.16 H. 44. The by to the courtapplication petition
is an from the theappeal refusal of selectmen make such anto abate­
ment as asks,the and isappellant an from thepractically appeal
assessment.

that,It inheld,was Auditor v. A. T. S. F. R. Co., 500,R. 6 Kan.&
the ofpower for the ofappraising taxation isproperty purpose not
such judicial as can be thepower exercisedconstitutionally by judicial
branch of the government on But the doctrineappeal. contrary has-­
prevailed here the ofduring periodwhole our constitutional history.
-An isassessment not at every anecessarily, step, judicial proceeding-­
in the sense which constitutionally anrequires foropportunity persons

“heard. collector,interested to be toThe warrant a under our stat­
ute, is in the nature of an the andexception, running personagainst

of the heproperty party, court,which has noupon in noday opportu­
to and havenity offer and aplead proof, decision of thejudicial ques­

tion of liability.” Boston,his Preston v. 12 14.7,Pick. The legis­
lature anauthorize assessment to bemay made without trial or notice.
But the doctrine of the of a for thenecessity judicial remedy correc-
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tion of a has to assessments made withoutbeenwrong applied illegal
tonotice. An excessive and tax is oneunequal illegal. Compelling

$10 law,bear of in asis,more than his share the public expense,
$10a as a tax of from to whom noanothergreat wrong exacting

ofshare that And it is not how oneanyexpense belongs. apparent
can be to a sum to due him as his sharebe fromcompelled pay alleged
of the common burden, without an before or after theopportunity,
assessment, in an or other heard somebyto beappeal proceeding,

tribunal on the of hislegally competent questions liabilityjudicial
and the of it. 298.amount Taxation Without such anCooley oppor-

taxation,and wouldtunity, without a for therejudicial remedy illegal
abe of and have notpower assessment. Taxesarbitrary unequal

been Butas debts. Taxation 13.generally regarded ordinary Cooley
as the for tothe which the are entitledprice paid protection payers

areceive from to formedconstitutionally bydeclared begovernment
are,the mutual contract of the taxes in a certainpeople, constitutional

sense, theydebts created contract. andby Theoretically practically,
are much like from the of a mutual insurancepremiums duo members

InFor various are debts. the absencecompany. legal purposes they
them,of an exclusive collecti-method of arestatutory collecting they

ble ofby suit at common law. Taxation 30U. TheCooley questions
and amount aliability indebtedness, judi-are of and are ofquestions

cial nature. law,The decision of those withquestions, upon existing
or notice,without is a Andan exercise ofessentially faculty.judicial
when are decided after notice and an for boththey opportunity parties

execution,to be heard, and with a theof decision intopower carrying
the is not from the juris-excludedproceeding constitutionally judicial
diction.

notice,—The is The town is toappellant plaintiff. entitledappellee,
record,is defendant of excep-and defendant in interest some(with

tions, ; is, be,as in acases of and ortaxes)school-district there may
for iscosts, as in other suits. If the entire taxjudgment appellant’s

abated, the assessment of it as as an erro-be vacatedmay effectually
neous decree or be on writ of error.can reversed orjudgment appeal

assessment, decree,If a tax abated,of the is the like apart probate
St., far188,modified on c. in force soappeal 12),s. remains(Gen.

tax,as it is unaltered. If a or thethe has the andappellant paid part
abated,of it is writ restitu-whole an execution in the nature of a of
v. H.(Aldrichtion N. issued the104)57 isWright, upon judgment

abatement, as an it.of method ofappropriate enforcing
Petition, N. H.The is an 16appeal equitable proceeding (Perry's

44, ; 455,48­ Cocheco v. N. H. is enteredStrafford,Co. 51Mfg. 469),
case,docket,the and is tried as an theon withequity equity despatch

of the While the misappli­and reformedeconomy equity procedure.
a bill ininjunction,cation of bemay byfundsmunicipal prevented

of illegalfor a the collection anequity perpetual injunction against
ordinarily maintained,tax cannot be because there is other adequate

56 H. In theConcord, 375, cases,Brown v. N. 383.remedy. many
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orders,in prohibitoryis an which suchremedy appealother adequate
areabsolute, or perpetual,or conditional ormandatory, temporary

Justicemade, the of the as justice requires.during progress appeal,
to,or in an in-like,an effect equivalentordermay require operating

ofcertiorari, a a restitutionmandamus,a a supersedeas,junction,
ofreformation, or thean reversal confirmationamendment,property,

assessment, or a of thetax, appeal.an abatement of the dismissal
else moreorder,order called an or somethingWhether such beany

itsit theby legislature,or less than the name givencomprehensive
bounds than thosewithin no narroweroperation can be confined

is that a per-of of a of abatement suchThe effectjustice. judgment
And the embarrassmentcan seldom bepetual injunction necessary.

the collec-business,of a issued againstpublic by temporary injunction
thedecided, to be ontion of the tax the is is consideredbefore appeal
theGenerallyanwhether suchquestion requires injunction.justice

arestitution, judg-execution in a writ of issued uponthe nature of
abatement, an threat-ment of is a sufficient Butremedy. appellant,

arrest anda his or withveryened with distress of property,injurious
taxan orimprisonment, wholly wrongfulfor excessiveapparently

unreason-which he is to or which he cannot withoutpayunable pay,
inconvenience, recoveredwhich,able or or if cannot beexpense paid,

thatbe able to showon account-of the of theinsolvency appellee, may
acollection oforder theajustice requires preliminary suspending

beingtried. And thisor the the tax until his ispart whole of appeal
shown, anrefuse to make suchthe court has no more toauthority

theorder, bythan other order required justiceto refuse to make any
of the case.

be,fact, may theerroneous,However in law or in the assessment
equity,an and theappeal seekingbeing equitable proceeding, appellant,

tax is abated as into do so much of hisrequired onlybeing equity,
Petition, 44, 48. This16 N. H.Perry'she not toequity ought pay.

is order to be madethe statute commands suchso becausenecessarily
re-;as as will notand such an orderjustice requires justice requires
ofcommon burdenbearinglieve the from his share of theappellant

the amounttaxation in the ofany findingon account of error process
shares, on a townshare, down,of hishis and it with neighbors’setting

seeksbook. In rule that who equitythe federal thejurisdiction, .he
of aof such partmust do is to therequire paymentconstruedequity
thetax relief is asked againstas to be beforeought paid, equitable

InTaylor Secor, 575, legal proceedings,rest. v. 92 S. 616. allU.
is erroneousin corrects that whichgood and bad in the lawpart part,

is practicable.and that is when this coursewhichpreserves good,
582, An of a tax is558,v. N. H. 586. assessmentLyman,Lisbon 49

rule as aof thisas much entitled to the benefita legal proceeding
verdict, Worcester, 8v.award of arbitrators. Lincolnorjudgment,

unconstitu-tax wereIf, case,in this the court-house55,Cush. 58.
not onthe defendants wouldbyassessment madetional, the entire

fortax werevoid; if of the plaintiff’sthat be and any partaccount
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cause theany not,whole assessment of his tax wouldillegal, for that
reason, be a nullity.

The rule in tax cases rests on aequitable more fundamentalground
than an action,form of aor for such anequitable statutory provision
order as The holds hisjustice common-lawrequires. plaintiff rights
of andproperty to a constitutionalpersonal liberty tosubject liability
contribute his ofshare the of government. So much of hisexpenses
share as of,he the hisescapes payment neighbors are tocompelled

for him. So much of his aspay avoids,heobligation he casts upon
them. His of his share is aspayment much their constitutional right

it isas his constitutional His of his isduty. non-performance duty a
constitution,violation of their It isright. theorythe of the that gov-

ernment from the isoriginates consent,founded inpeople, and created
a 1;mutual contract. Billby of Art.Rights, 2,Part Art. 1. By

their contract,original the assume thepeople of the commonexpense
benefits of the government established the contract. Billby of Rights,
Art. 12. The ofstatutory mode the is held tocollecting bemoney

Clark,exclusive. v. 155;Hibbard 56 N. H. 522;Smith H.)(N.
Cooley 13,Taxation 300. But a duty expressly declared the billby
of as onerights in anaccepted theindispensable stipulation of social

mustcompact, be regarded as of the strongest andobligation, based
on first Ifprinciples. the of ourtheory sound,government is an

toeffort evade the ofpayment one’s share of the is anpublic expense
effort of one of a of tocompany purchasers make hisjoint associates

his share ofpay the ofprice something owned, andbought, enjoyed
him andby them in common. The success of such an musteffort be

ina fraud fact,law as well as in unless the have thelegislature power,
and exercise the to it. The ofpower, legalize statutes taxation direct
when, how, and what commonby agents each one’s share of the pub-

ascertained,lic isexpense due,it iswhen to what common it isagent
inandpayable, what manner the constitutional toobligation itpay

be Inmay enforced. the ofprocess ascertaining share,each one’s
assessment,called an selectmen, law,unlearned and unskilful in or

unable to forecast the decision court andby of numerousjury ques-
fact,tions of law which,and atake course in ofmany particulars

omission and commission, a andcourt think isjury erroneous. This
must happen It would befrequently. ifextraordinary selectmen
should so make the annual thatassessment its form and substance,
and fact,the it,manner of in every of lawmaking would,andrespect

“in tribunals,the opinion of other be No manperfect. prudent would
act in the office of selectman where he must act in case at hisevery
peril; where he must not only onjudge right every law,ofquestion
but where his mustjudgment coincide with and exam-judges jurors

the sameining Willard,afterwards.”point years Harris v. Smith
63, 71. It isH.)(N. highly that theimprobable wouldlegislature

consider a defect in the assessment of a man’s share a forreason
him togiving authority violate the constitutional hisrights of neigh-

bors themby putting upon the performance of his constitutional duty.
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an enactment such authoritybutanything conferringScarcely express
to tocould the in the an intentionlegislaturecourtjustify imputing

wrong. construction, everysuch a rule ofeverysanction Upon
law,of and intendment of to thefact,implication every applicable

thedutythe leave the constitutional where constitu-subject, statutes
it, law innotwithstandingtion errors of or fact the select-anyleft

:the The corrected themaymen’s of errors beduty.apportionment
duty remains, may,its in some be enforced.way,and performance

of the tax the leg-the character obligation,Recognizing paramount
have their that errors of assessmentplainlyislature expressed purpose
corrected, obligationand that the of each assessedmay personbe

have a andshall remain unimpaired. They given cheap expeditious
full allwhich,in a trial and decision ofjudicialappeal, upon questions

assessment,fact in the such must madeof law and involved order be
an not theas Justice order that willrequires. requiresjustice subject

more, less,or than his of burden.to share the commonappellant
him hismayMore than his share be set down to an ofupon appraisal

value, of his farms at value.farm at its and less than theirneighbors’
taxbyThis corrected on amount of hisreducing theappealerror.is

no than his Millsso he shall bear more Manchesterproportion.that
38; CountyH. H.Manchester, Chicopeev. N. 309—58 N. v.57

16 38.Commissioners, Gray
value, atIf owns two houses of and the selectmenA equal appraise

all two onehouses,its value A’s which areproperty except appraised,
$500 value,$500and other than its anat less the at more abatement

antax on the overvaluation of the would beof the assessed latter
$500 of toof worth his and that extent a releaseexemption property,

Dewey H.decision,his in v. 42 N.of tax Ourobligation. Stratford,
282, case,in289, that an abatement should be made such a cannot be

isIt in the of cases in whichsustained. couflict with theprinciple
ofthe the real estate is with theappellant’s ap-appraisal compared

estate, for the ofof other real hispraisal purpose ascertaining propor-
Mills v. Histion the common burden. Manchester Manchester.of

is of and it is thebythe not ascertainedproportion object inquiry;
Dewey case,rule v. In that and in v.laid down in LowellStratford.

546,3 taxCommissioners, 549,Allen it held that theCounty was
an of one theassessed on overvaluation of two items of appellant’s

abated, ofmust be an undervaluationequalproperty notwithstanding
item, the had make athe other because tribunal no toappellate power

assessment, taxnew and increase the the Weon undervalued item.
theneed not now whether tax can beinquire appellant’s aggregate

When law such to madeincreased. the directs order be as justice
and an order or abat-dismissing appeal,therequires, justice requires
the excess abovethe the courtappellant’s proportion, makinging only

such need not make a new nor tax onassessment,order increase the
ofan undervalued item. Justice does not the correctionrequire

whose effect is not to thejointerrors of valuation injurious appellant.
So each the isother, byfar as such errors neutralize case governed
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aor remedial process,a writ of error otherrule, that, onthe general
is no disad­of reversal whichas causeanythingonrelycannotparty

; v.Shirley Lunenburg,4­ 11Ab., (K)Errorhim. Bac.vantage to
;566­393,v. How. McKean; Scott 19Sandford,Dred379,Mass. 383­
52 N. H.375; Westmoreland,370, Darling v.N. H.Cutler,v. 48

401, 407.
err in theirif selectmen appraisalIn v. we saidDewey Stratford,

account;favor on thatare entitled to nois their andfault, theyownit
of againstto one érror judgmentbe offsetshould not allowedthey

;the side a differenton oppositeof same amountanother error the
andin a course of inattention care-selectmenrule would encourage

noand should be ex-can causegoodwhich there be nolessness, for
the law holds the town; competencyfor their andintegritycuse and

is a radicalof there mistake.In this view taxationresponsible.
in fault,areis,on whether the selectmennotquestion,The appeal,

town iswhether the re-shall favored or punished,betheywhether
carelessnessassessment,the or whether officialfor error insponsible

of aa share common burdenbut whetherbe encouraged,should
his hasand more than share beenthe whetherappellant,tobelongs

law, taxation is not extortionto him. NewBy Hampshireallotted
whomthe an circumventby oppressor they bypeopleuponpractised

rules to his ofof technical methodsartifice, and an astute application
of the ofIt is a themselves theirexpensedivision amongprocedure.

themselves,- madedivision themselvesbyofgovernmentown —a
in theirown of contract.pursuance originaltheirthrough agents,

130.118,32 The of anWoodbury, right appellantv. Conn.Booth
share the of the whocommunitythrow of his restany part uponto
not error of theany selectmen,own is bybear their shares supported

of taxation as asis the well thegeneraland inconsistent with theory
for an as requires.such order justicespecial provision

not that the refusalAs it the was ofappear plaintiff injured bydoes
in of their invoiceto down columns theseparatethe defendants set

52,his Stat.. s.of c. their3),value of different classes property (Gen.
a of in this orcomplaintnot shown to be cause anyrefusal is legal

a is entitled to such a separateother Ifproceeding. tax-payer ap-
tonecessary,it is or be useful him for someand would pur-praisal,

it orlaw, court,be made the theby bycancontemplated bypose
as orsuch order onjustice requires appeal, byselectmen underacting

a without an He has anunder mandamus appeal.the selectmen acting
theirof their refusalduty:ofremedy specific performanceadequate

not for all ortransferringat his is a reasonduty requestto do their
to his and the failure of selectmen,his burden neighbors:ofany part

is not a reasonto their sufficientfaith, perform duty,inacting good
The contention is,burden to them. plaintiff’sfor histransferring

him hisdutyit to share ofassignwas the defendant’sthat, although
void,isof his share andburden, whollytheirthe common assignment

it was notall him because setthey assignedtothey are liable pay
of it are unconstitutionaland because andform, partsdown in due
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otherwise Between the errorsillegal. he asserts and the relief he
asks, there is no orlogical orlegal proportion connection. If this
action could maintained onbe the onground which he puts it, he

have, for hiswould alleged grievances, a redress unsuitable in kind
and excessive in amount.

One cannot be ofillegally hisdeprived property, personal orliberty,
hisany legal right, to substantial without adamage, legal Ifremedy.

the has a he ofplaintiff right, must have anecessity means to vindi­
it,cate and maintain and a ifremedy he is in theinjured exercise or

it; indeed,and,of it aenjoyment is vain thing to aimagine with­right
out a remedy. Want of and want ofright remedy are reciprocal. Holt,

J., Ashby White,C. in v. Ld. 953.Raym. 938, That is aonly legal
defended;which is ofright capable being legally and that is no legal

the of which the lawright, enjoyment anypermits one with impunity
to hinder or It is a toprevent. legal paradox thatsay one has a legal

to something, and that toright yet him ofdeprive it is not a legal
When lawthe thus declines towrong. interfere between the claim­

disturber, stands, were,ant and his and as it neutral between itthem,
involved,is manifest inthat, to the matterrespect no claim to legal

can be advanced. onOooley Torts 20. Therights of anecessity
forremedy the of alegal infringement haslegal rise toright given

officers,causes of action public who inagainst some instances incur
risks, and forare held liablegreat illegal withoutproceedings any

actual fault on their In v.part. Davis, N. 317, Davis,58 H.Hussey
a sheriff, suffereddeputy apparent injustice for a search-war­serving
rant, the of which he could notinsufficiency be toexpected under­
stand. awas entitled to forHussey theremedy search of hisillegal
house. The for inreasons legal severity such a case do not operate
in favor of this to theplaintiff, whom law has given the rem­perfect

thatedy justice requires.
In v. a.,Lincoln 11 350,Mass. aHapgood 355, wasjudgment&

rendered forselectmenagainst rejecting vote,the plaintiff’s aupon
entertainedlegal opinion honestly them, butby held the court toby

be erroneous. The was rendered onjudgment the that ifground the
could maintain no actionplaintiff themagainst without of anproof

ill he would be shut outdesign, from aentirely judicial investigation
of his That case was examined inright. Wheeler v. 1Patterson,

88,N. H. where this tocourt came the conclusion that the want of
other for the is not aremedy plaintiff sufficient reason for himgiving
an action the oragainst selectmen moderator without malice.acting

is 414,And this the doctrine. onprevailing Torts 415. InCooley
Turnpike 199,v. Champney a., 2 H.N. 201, it is held that select­&

would be liable for out amen round thelaying highway plaintiff’s
for the inturnpike gate merely purpose the of(disclosed petition)

totravellers evade the of toll. It seems to be as­enabling payment
sumed, decision,in the that such a purpose would not be entertained

J.,in faith. C.Richardson, thegood says,—delivering opinion,
“ to stand in theseem situation of a ofThey moderator a town-meet-
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thefor maliciously rejectinganswerableis unquestionablywhoing,
out alayshouldIf selectmento vote.has a rightof one whovote

of trav­enablingtheformerely purposegateround a turnpikeroad
that antoll, to doubtit is impossibleofthe paymentto evadeellers

no otherfor the law affordsfor the injury;maintainedbemightaction
of adecision, thus on the groundputThefor the injury.”remedy

case;in thisfor the plaintiffnot an authorityisof other remedy,want
material, it is an author­isof such a decisionfar theand, so as ground

have an rem­would adequateAs the plaintiffdefendants.for theity
innot liable to taxationwereif and his propertyheedy by appeal

Preston,in v. Bos­raisedquestionof the secondthe decisionNewport,
construedunder statutesdecisions7,12 and other similarPick.ton,
under thehave no authorityon appeal,remediesto give inadequate

Foster, 13HaydenIn v. Pick.state.in thisnow in forcestatute
thatheld void because496-499, tract of land wastax title of a492, a

sold forit, and wasthe tax assessed uponforwas liable onlytract
tracts, the whole of theandother distincton it andtaxes assessed

case,”in that says“The decisionestate.real and personalowner’s
on273, 276, grounded“wasBoston, 7 Cush.Bigelow, in Howe v.J.,

of afford­the necessityand byof justifiedprinciples equity,the highest ”himgivewhich the law couldonly remedyan innocent thepartytoing
toa rule the defendant286, upon2 N. H. wasThompson,State v.

ofthe purpose quash­not issue forshoulda certiorariwhyshow cause
a tax assessedabating upon prop­pleasof thean order commoning

because it was heldissued,A wascertiorarihe did not own.erty
no toauthoritycommon pleasthethen in force gavethe statutethat

“He iswhich he complained.ofthe injuryabatementremedy by
If has beennot,” improperlyhecourt, remedy.the “withoutsay

doubt, obtaincan,he withoutdoes not possess,for hepropertytaxed
166, 169-171, it8 H.Cochran, N.In Walker v.action.”byredress
liable for an ille­are notthat selectmenfor grantedto be takenseems

“ the deci­Perhapsis a remedy by appeal.when thereassessmentgal
of the townthewhere proceedingsselectmen responsible,sions holding

in order to aerroneous, giveto be necessarysupposedwerehad been
collected, a sufficient rem­tax had beenan unlawfulof whomparty,

an action againststatuteby givingthere was no provisionwhereedy
321,13 N. H. 339.v.J., inParker, Sargeant,C.town.” Henrythe

anthat isappealthe proposition,supportauthorities directlyOther
onbe corrected ap­an that canfor erroronly remedythe plaintiff’s

236, 240; Danvers,v. 6Osbornv. 7 Mass.Little Greenleaf,peal.
204,Boston, 205;199,v. 9 Met.Co.98; Boston Water-PowerPick.
273, 274,Boston, Cush.97; v. 7Boston, 93, Howev. 5 Cush.Bates

62; Boston,v. 955, 61,8 Cush.277; Worcester, Wrightv.Lincoln
496;2 Salmond v.242; Boston, 494,v. Gray233, BourneCush.

212, 214; Davis120 Mass.; Boston,Chapel119­ v.13 AllenHanover,
404; Gil­193, 30196; v. Me.Bangor,Mass. Stickney124Macy,v.

225;Princeton, Whar­; v. 66 Me.WaiteSaco, Me. 277­v. 57patrick ­
228.223,4Holden,Williams v. Wend.371;37 Pa.v.ton Birmingham,
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98, 99,6Danvers,In Osborn v. Pick. the court Hissay, only—“
abatement;is for an for when a newremedy isby application right

at same astatute,created which the time forby provides remedy any
it,of that must be And inremedy pursued.”infringement Briggs’s

551,29 H. v.Petition, 547, court, Danvers,N. the Osbornciting say,
—“ that a statute a and atThe where the sameprinciple, gives right,

a that must be and otherremedy, remedy pursued, anytime provides
excluded, in andis is well founded reason well settled by authority.

would, course,for abatement of taxes ofThe theproceeding provided
ifother for such abatement otherany remedy•exclude existed.”any

But this be a of the rule of construction. Themay misapplication
issued ran thewarrant the defendants andby against plaintiff’s person

duress,He the tax under to the seizure of hispaid preventproperty.
or on warrant. His ofrightsthe andproperty property per­person

liberty are common-law not created the tax law orby anysonal rights,
is,The rule a aother statute. that when new is created stat­right by

enforced,a inute which method which the be theprovides right may
;method thus is the one which can be but whenprovided only pursued

a statute a for amerely new common-lawgives remedy enforcing right,
exclusive,such new is not but unless the common-­remedy cumulative,

is v.remedylaw or abolished. Pollock Easternexpressly impliedly
R., ; ;R. 124 Mass. 158­ on Torts, 651, 652­ Stat. &Cooley Sedgwick

75, 341.Const. Law It would seem that the of taxstatute abatement
the plaintiff not a but a new that hisgives remedy,new andright,

common-law it isremedy remains unless taken statute.away by
The whether the common-law is is aquestion remedy repealed ques­

construction,of which is a theof intention ofstatutory question/xion
the which is a of factlegislature, question Construction(Sedgwick’s

determined,193,Stat. and Const. Law 2d and is like the con­ed.),
Society, 197, 198, 203;struction of a will v. 56 N. H. 191,(Rice

;v. Bartlett,Brown 58 N. v. 1Sutton,H. 511­ Morrall Phillips 533),
Pattee,v.bond 58 N. H. or v.326), mortgage(Houghton (Morse

Morse, evidence,58 N. H. the natural ofby391), weight competent
and not an rulesby arbitrary construction,formula. of soLegal
called, evidence,natural methods of and thesuggest weighingfinding

Commissioners,and the of v. P. L. 6fact intentionascertaining (Rex
A. & E. 1, but do not determine the which the evidence has7), weight
in the and amind, do not establish conclusion at variance with that
reached aby due consideration of all the The courtproof.competent
have no more to make a rule of construction that defeats aauthority

evidence, than thatlegislative purpose byshown the to defeat purpose
a inwithout rule. The rule favor of a cumulation of is sub­remedy

; and, them,to and withject qualifications taken itexceptions signi­
that,fies in the absence of evidence of a legislativesatisfactory purpose

one,make a a notremedynew substitute for an old the latter is re­jlto
The statute is not to mean the not'pealed. what evidence doesheld

show the meant. It is not a it notlegislature when doesrepeal appear
that the legislature adesigned repeal.
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ascertained,intention, will always pre-The real when accurately
* *over literal of terms. the words arevail the sense When

is context,the intention to be collected from the from theexplicit,not
law, felt,of from and the ob-and the the mischiefnecessityoccasion

view;and the in the is be taken or pre-and intention toremedyjects
sumed, to what is consonant to reason and discretion.according good

rules, law,of to Plowden,These which the theby sages according
ever in for of thehave been the intentionguided seeking legislature,

maxims of sound have accumulatedare which beeninterpretation, by
** *the and ratified the of allexperience approbation ages.by

:Pour are to be considered what was the common law be-things
act;the whatfore was the mischief which the common lawagainst

notdid what had cureprovide; the Parliament toremedy provided
defect;the and the true reason of the It held to beremedy. was the

of the aduty to make such construction as should thejudges repress
462, 464.mischief and advance the 1 Com.Kent’sremedy.”

On the of fact whether the intended toquestion legislature repeal
the common-law of an action for in such cases asremedy damages
this, there is besides that which have farevidence we thus considered.

the common law, when a not to taxation is calledBy liable onperson
a taxpay selectmen,to assessed the and can save himself or hisby

demand,in no other thanway the heproperty by paying illegal may
recover it fromback the town as liad and themoney by town,received

12Boston, 7, 14;and obtained from him v. Pick.by duress. Preston
Cooley 565-572;on Taxation 440.Burroughs pre­on Taxation The

of after asumption payment twenty is common-law limitationyears
theof time within which his the isremedy town available.against By

the statute ofapplicable to actions his time is further lim­assumpsit,
to six In law,ited this of the it is that ifyears. state enacted any

account,is in andelinquent the exhibition of theperson selectmen
him,shall set down to of as much asby way doomage, they judge

which shall be in all cases heequitable, conclusive unless shows his
account;to aninability exhibit that the selectmen abate taxesmay any

assessed them or their thatby predecessors; and any person aggrieved
tax,the or ofneglect refusal the selectmen to abate a notby debeing

in the exhibition of.anlinquent account, within nine months no­after
tax,tice of afterward,the and not tomay court,the who shallappeal

make St., ;such order as c. 5­requires. 44;Rev. s. c.justice 41, Gen.
St., ; 53,c. 551, 10,s. c. ss. 11.

The former thatprovision, the should have nodelinquent appeal, did
not defeat its himby in aobject ofleaving possession common-law

forremedy an error Andcorrectible on theappeal. law, mak-present
hising notconclusive,assessment is less theefficient than former. A

resident of whom an account is selectmen,demanded theby atmay,
his declineoption, it, it;to and leave to himgive them assess without

ifbut so,he does he himself assessment,submits to andtheir waives
all the objections which he raise if he incould an account.gave He
requests doom,the itand asaccepts the correct ascertainment of his

VOL. lviii. 38
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the this,of common He find anshare burden. in be-may advantage
maythe selectmen know little or ofcause the amount of lfisnothing

and his sharetax be more than The stat-obligation, may they guess.
theute is based on consideration that he shall thisequitable not take

chance, afterwards, unfavorable,and if it is theresist assessment.
of account,exhibition an when he is to aThe able exhibit is madeit,

without which he cannot have theprecedent, remedycondition pro-
Worcester, 55, 63,for him. Lincoln v. 8 64. If in-vided Cush. he

to a he must himself theupon litigation, prepare bytends enter taking
Chelsea,Win. 6bymeasures law.prescribed Companyv.prerequisite

477, Osgood481. conclusion in 21Blake, 550,Cush. The v. N. H.
an566, that has action theagainstthe selectmen becausedelinquent

no is not the ofremedy,has other true construction the statute.he
intended there should be no in or caseremedyThe legislature trespass

withholds an account. If he athim who can maintain an actionfor
law the orselectmen the town for his doom-damages,againstcommon

conclusive, as the statute it shallsaysis not be. The principleage
for thea oflegal remedy infringement every legal right,that requires
he has make andaction,him no because elected to no disclosuregives

made it,without on theabide an assessment forby relying remedyto
The of wouldof abatement. thepurpose legislatureselectmen’spower

of a inthe survival common-law action for damagesbe frustrated by
Whether,the inthe selectmen or town. case ofanyhis favor against

fraud, of have reliefground chanceryor other he canmistake, power,
notof we need nowequityunder the statute jurisdiction, inquire.

is not in the anof one who exhibition ofdelinquentappealThe
taxation;within nine months after notice ofmust be broughtaccount

order must be made Theand, such as justice requires.his appeal,on
time, the of nature of theequitableof the limitation thelimitation

and bemischiefs intended topublic private suppressedand theremedy,
limitations, there is no theshow other townremedy againsttheseby

sixappeal. remedies,on The availablecorrectible oldfor errorany
the addition of new availabletheby remedyare not increasedyears,

which, reasons,The old remedies for technicalbyyear.than oneless
ofa or the whole his burdenpartthrow constitutionalcoulda person

is not the newsupplemented by remedy leavinghis neighbors,upon
and Select-equitably constitutionally belongs.itwherehis burden

to would have no-men, paid town,taxes thecompulsorilyforif liable
v. N. H.Henniker,town 35the (Wadsworth 189),remedy against

exclusive char-indirectlynone without thedestroyinghaveand could
ofmethod an erroneous assessment.correctingstatutorytheofacter

for all to beremedyassessed apersonsprovidingThe legislature,
ofafter notice the and notnine months assessmentwithinclaimed

leave ofdangerto selectmen to theafterward, exposednot intenddid
ruin, a liability to all the taxesupon pay theyunnecessaryandunjust

after are collected.the taxesyearsenforceableliabilityassess,—a
conformed to the constitutionalremedy, preciselya justProviding

it should be a remediesintended substitute fortaxation, theyoftheory
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that worked and nullifiedinjustice, obligation.the constitutional The
Blake, 567,v. 21 H. 550,doctrine of N. and othercontrary Osgood

cases, was without due theadoptedsimilar consideration of evidence
the intention. all evidence,of the affirmative andlegislative Upon

is, forour conclusion that error of law or fact innegative, any the
assessment, relief,for a is to haswhich entitled he aperson remedy,

mandamus, or other direct at the cor-by appeal, proceeding, aimed
that,assessment; error,rection reversal of the and anor for such he

cannot maintain an action for whoagainst assessors acted indamages
faith.good

If selectmen for a tax in of anare liable uncon-assessing pursuance
stitutional statute of or theytax-assessment acttax-exemption, upon

If theytax law at their must actevery at their mustperil. peril, they
decide of which theirquestion constitutionalitythe de-upon safety

The result would bo more than mu-two hundred boards ofpends.
nicipal assessors annual courts forunnecessarily holding examining

taxation,and ofquestionsconstitutional anddeciding unnecessarily
to decide cases a fearrequired doubtful under of serious con-personal

ofsequences duress,to andlitigation, practically equivalent producing
the of a ininterest their own decisions. Apressure strong personal

interest,under such intimidation and incon-isjudicature disqualifying
sistent with common-law with reference to which statutesprinciples,

ofare construed. The the fear and ininappropriateness apressure,
service and is ofindependence, evidence therequiring impartiality
legislative intention.

decisions be made inConflicting towns,would different and in dif­
yearsferent in the same town. wouldThere be inequality, irregular­

and Ifity, confusion. the had establishedlegislature such aexpressly
would an inherent thatthere be in­jurisdiction, improbability they

tended it,the whom the ofjudges, upon they imposed duty exercising
should be liable for afterwards heldentertaining opinions by other

erroneous,to be on the constitutionaljudges questions submitted to
them, or of fact,on law or whenany questions a directjurisdictional
appeal beenhad for constitutional andprovided correcting jurisdic­

errors,tional as well as other such ordersby as justice required. In
v. 58,N. Bank 53 N. Y. itElmira, 49, is said that when a decision

the of state,of court a oil a federal question, has beenhighest reversed
court,the theby federal state court would not be to holdlikely a sub­

ordinate officer for in itsaccordance with ownculpable acting deci­
The legislature, dutysion. to make it the ofundertaking selectmen to
aassess certain tax with or without exemptions,certain would not be
to a tolikely unnecessarily them to theexpose liability pay whole tax

themselves, or to for it inpay any damages obedience to theassessing
whichcommand the believed themselveslegislature authorized to

ofThe othergive. special provision adequate on andremedy appeal,
the and its apublic private of mere cumulation ofconsequences being

manifest the that assessorsremedy, legislative should not bepurpose
liable for concurring with the on a constitutionallegislature question
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and not be toshouldpower, unnecessarily compelledof legislative
it their If it were the intention of theperil. law-makingatdecide

act,in a tax act or an submit thetopassing exemption judicialpower,
for prelim-of its to board of assessorsconstitutionality everyquestion

decision, and to each board to ofrequire suspend operationtheinary
in when did not concur with themunicipality they legis-act theirthe

it is that such a would beprobable designon that question,lature
satisfactoryAnd in the absence of evidence of aclearly expressed.
decide, atintention that assessors should their theperil,legislative

of of a vote of a townthe tolegality purportingquestionjudicial
or tax such an intention cannot betaxation exemption,authorize

areon an unreasonable Assessors not liableconjecture.established
ofan assessment in an unconstitutional act ofpursuancemakingfor

;an vote of town the ofillegalor the and suchvaliditythe legislature,
in this case is immaterial.and votesacts

declaration,the noris not in found theallegedfaith referee.byBad
liability and ofallegationsof assessors’ upon proofThe question

malice, and we are not nowdamage, called tospecial uponfraud or
fact,and in taxof law decidedMany questions appeals,consider.

assessors. are taken forby Appeals generallydecidedare previously
bya decision theobtaining ques-of tribunal ofappellatethe purpose

them decided)of assessors. Somenecessarily by(manytions decided
are first determined the That oflegislature.by anythese questionsof

court, referee,when reviewed orquestions bythem, judicialbeing
decided byare not when assessors beforejudicialappeal,onjury,

them, in aassessors, do not actdeciding capaci-that judicialappeal;
to a of for isliabilityrule that notdamages appli-and are subjectty,

referees, and other judges, resolving judicial questions,to jurors,cable
; "that thequestions liabilitypassing upon legislativeand legislators

amountthe existence and of a tax debt ordetermininga tribunalof
warrant,circumstance that the execu-thedependsdebt uponother

is thattion, byof collection issued tribunal and notprocessotheror
officer; that the assessment of the railroad tax hereto-othersomeby

act,has a and its hereaftercourt been assessmentjudicialthefore by
not a act,of will be judicial proposi-equalizationthe boardby —are

no opinion.of we expresstions which
theJudgment for defendants.

J., the others concurred.not sit:Allen, did

v.Purinton Ladd.

for all the previousis a of and substitute55, 1872,Laws of revisionChapter
as fortrout, providedand no iswaythe ofcatchingstatutes prohibiting

he had undersuchby it, recovery maythe fixedrecovery of penaltythe
248,c. s. 1.St.,Gen.


