
v. LADD.PURINTON [Sullivan,596

and not be toshouldpower, unnecessarily compelledof legislative
it their If it were the intention of theperil. law-makingatdecide

act,in a tax act or an submit thetopassing exemption judicialpower,
for prelim-of its to board of assessorsconstitutionality everyquestion

decision, and to each board to ofrequire suspend operationtheinary
in when did not concur with themunicipality they legis-act theirthe

it is that such a would beprobable designon that question,lature
satisfactoryAnd in the absence of evidence of aclearly expressed.
decide, atintention that assessors should their theperil,legislative

of of a vote of a townthe tolegality purportingquestionjudicial
or tax such an intention cannot betaxation exemption,authorize

areon an unreasonable Assessors not liableconjecture.established
ofan assessment in an unconstitutional act ofpursuancemakingfor

;an vote of town the ofillegalor the and suchvaliditythe legislature,
in this case is immaterial.and votesacts

declaration,the noris not in found theallegedfaith referee.byBad
liability and ofallegationsof assessors’ upon proofThe question

malice, and we are not nowdamage, called tospecial uponfraud or
fact,and in taxof law decidedMany questions appeals,consider.

assessors. are taken forby Appeals generallydecidedare previously
bya decision theobtaining ques-of tribunal ofappellatethe purpose

them decided)of assessors. Somenecessarily by(manytions decided
are first determined the That oflegislature.by anythese questionsof

court, referee,when reviewed orquestions bythem, judicialbeing
decided byare not when assessors beforejudicialappeal,onjury,

them, in aassessors, do not actdeciding capaci-that judicialappeal;
to a of for isliabilityrule that notdamages appli-and are subjectty,

referees, and other judges, resolving judicial questions,to jurors,cable
; "that thequestions liabilitypassing upon legislativeand legislators

amountthe existence and of a tax debt ordetermininga tribunalof
warrant,circumstance that the execu-thedependsdebt uponother

is thattion, byof collection issued tribunal and notprocessotheror
officer; that the assessment of the railroad tax hereto-othersomeby

act,has a and its hereaftercourt been assessmentjudicialthefore by
not a act,of will be judicial proposi-equalizationthe boardby —are

no opinion.of we expresstions which
theJudgment for defendants.

J., the others concurred.not sit:Allen, did

v.Purinton Ladd.

for all the previousis a of and substitute55, 1872,Laws of revisionChapter
as fortrout, providedand no iswaythe ofcatchingstatutes prohibiting

he had undersuchby it, recovery maythe fixedrecovery of penaltythe
248,c. s. 1.St.,Gen.
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70, 1874, 55, 1872,not ofLaws of does c. Laws hut is in aidrepealChapter
its provisions.of

the of a each,for of ten dollars for therecovery penalty,A declaration catch-
trout on sametwenty day brook,of the from the same is not bad foring

duplicity.

Debt, to a of tworecover hundred dollars for withpenalty catching,
20,1877.hook, trout,a Thetwenty demurred,defendantApril because

debt;such cannot recovered in an ofpenalty be action(1) (2) prosecu-
tions for the violation of law forthe the of trout shouldpreservation

the fish-wardens ofby complaint bybe before a the (3)justice peace;
is for inthe declaration bad that it embracesduplicity, more than one

and foroffence, is the of thanrecovery more one penalty.

Newton,Edes for the defendant.&

and Brown,Burke for the plaintiff.

Stanley, J. “All andpenalties forfeitures of be recov­money may
** *action of debt,ered unless Gen.by provided.”otherwise

248, s. 1.St., c. The in ispenalty sought to be recovered this suit
55,c. Laws of infixed That not in toby 1872. statute is addition or

of anyamendment statute. It thepreceding establishes time within
is trout,it unlawful towhich catch and fixes a of ten dollarspenalty

for trout caughteach in violation of its It is as tosilentprovisions.
terms,the of the It,method for its violation. inrecovering penalty

all acts it.inconsistent with It is a allrepeals revision of former stat­
on the sameutes and was aevidently as sub­subject-matter, designed

them,forstitute words tothough no that effect were used. It declared
followed,rule to as it isthe be and the recent andmost authoritative

will,of Walker,the itexpression must v.legislative prevail Leighton—
; Phelps, 295;9 N. H. 59­ N. H.v. 37 H. State v. 42Otis, N.Wakefield

71; Wilson, ;v. H. 415­State 43 N. insince no isway provided—and
1,forthat act the the ofof the c. s.recovery penalty, 248,provisions

and the must be hadrecovery under that statute.apply,
correct,Assuming 55,this to beposition the defendant claims that c.

c.1872, 70,of is byLaws Laws of There isrepealed 1874. no repeal
byin terms. notexpress Repeals implication are favored. In order

such be suchto there must arepeal positive as showsrepugnancy
athat the intend In nolegislature repeal. this case such repugnancy

1874,c. 70,provisionsThe of Laws of are notappears. inconsistent
55, Laws 1872,the of c. of or the Gen.provisions provisionswith of

s. 1. act ofSt., 248,c. While the 1874 for theprovides appointment
their notof fish-wardens and defines it does othersduties, prohibit

Itfrom in the enforcement of the does notassisting law. confer upon
ofthe fish-wardens the and exclusive the forduty enforcingsole laws

Itthe trout. defines theirmerelyof and meanspreservation duty the
it. Thein isshall cumulative.they employ doing remedy
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the that the seeksof is based on fact plaintiffThe duplicityobjection
each for trout.twentyto sums of ten dollarstwenty takingrecover

of fromdaythe trout on onetaking twentyThe declaration charges
aof is the ofpleading production singlesame stream. The objectthe

tendsagainstand the rule duplicityissue on the same subject-matter,
a singlePl. 225. This declaration chargesto this result. Chit.

inof is of trout vio­which theoffence, subject-matter catchingthe
not, therefore, to the ofchargelation law. It is open duplicity.of

overruled.Demurrer
the others concurred.Allen, did not sit:J.,

Ex’r.& a. Olcott,Holton v.

a ofby a decision of who toperson aggrieved judge probate, appealfailedA
ittherefrom within from the time was made he did notsixty days because

that it had been be an ofmade,know allowed on themay appeal ground
misfortune,mistake, accident, or if is the decision.injustice bydone

case,a if the made no with-specialIn such to be notifiedperson arrangement
law,in the this alone is not such in makessixty days, legal negligence, as,

him of unreasonableguilty neglect.
7,is within thedone, St.,of Gen. c. s. when itmeaning 188, ap-Injustice

arethat there atimportant questions issue, which thepears petitioner,
and toin desires intends and somefaith, try, evidenceis offeredtend-good

sustain the reasons of thetoing appeal.

Petition, 188,St., 7,under Gen. c. s. for leave to fromappeal a de-
of ofthe the finaljudge probate, allowingcision account of the defend-
Facts found a Theant. referee. areby petitioners heirs at law of

testator. The account was allowed in this county,the September,
The executor the usual1875. notices of thegave presentation of his

theaccount, which came to of theknowledge petitioner, Charles D.
and he was atHolton, represented the hearing by counsel.

Greene,W. the other inpetitioner, lived theSophia state of Maine,
fact,notice, in of settlement,and had no the or of the decree within

from the time it was made. She made nodayssixty special arrange-
ments to informed.be

terms,did infind,The referee’s not thatreport injustice had or had
not been done the decision of theby probate,of butjudge stated facts
that there were noshowed ofimportant questions law or fact at issue

the in good faith,which intended topetitioners, try.

forParker, the plaintiff.

for the defendant.Cushing,


