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D. withinsixty daysCharles HoltonBingham, gaveJ. The statute
decreeif he theaggrieved by allowinghis wasappealwhich to take

1,188, ss. 2.St.,Gen. c.executor’s account.the
he was from antaking appeal throughIt that keptdoes not appear

the as to him isaccident, mistake, misfortune, and denied.petitionor
notice, noand had thatknowledgedid not receiveW. GreeneSophia
account, or of thesettle his decreeexecutor togoing allowingthe was
the decree was made. Itafter the timeit, appearswithin sixty days

notified, and it isto be claimed thatthat she made no arrangement
account, she is to anthat so that not entitled appeal.she is in fault on

forfailed to make notifiedarrangements beingfact that she mayThe
she was ofthe whether guiltybe evidence on unreasonablequestion

itsixtywithin but is notdays,in not her withinneglect taking appeal
inthat this act alone isto hold law unreason­the of the statutespirit

370;H.Petition, 26 N. Woodworth v. Wilson,Wilcombs’able neglect.
H. 220.50 N.

is, whether it thatThe hasremaining inquiry appears injustice been
188,St., c. TheGen. s. 7. construction givendone the decree.by
ifis,the that there are importantthis of statute atprovision questions
faith,in desires andissue, goodwhich the intends topetitioner, try,

to sustain the reason forand some evidence is offered the appeal, the
without meritsgrantedleave to will be the of thedeciding con­appeal

;Petition, 50 N. H. 532­ Matthews v.Moulton's 35troversy. Fogg,
byN. found the referee fail to make a291. The facts case thatH.

authorizes the court to allow the for.appeal prayed

Petition dismissed.

Allen, J., did not sit: the others concurred.

Guard., Adm’r.Newton, Nutt,v.

A cannot maintain a suit in name onguardian his own an account for the
labor of his ward.

Assumpsit, anon account for ofthe labor the plaintiff’s ward per-
Demurrer,formed for the defendant’s intestate. on the thatground

the cause of action a ward,was debt due to thealleged and not to the
plaintiff.

Batchelder,Faulkners for St.,the Theplaintiff. statute (Gen. c.&
165, s. which that a ward shall4) provides not sue nor be sued
except his does notby guardian, prescribe that, for causes of action

after thearising of theappointment andguardian, matters ofupon
contract himexpress between and third no suitpei'sons, shall be
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into, orhim'in his own name. For contracts enteredmaintained by
mustcommitted, before the of a suit beguardian,torts appointment

because,the the manifestly,in the name of ward by guardian,brought
the of amoves from ward. After thethe consideration appointment

on an or contract him and a thirdimplied betweenexpressguardian,
consideration, sense,in a from thestrictlythe moveslegal guar-person,

has of the ward and and thedian, custodywho the hislegal property,
suits rent,of the rule ceases. In for on a lease of the ward’sreason

a note for andgivenreal estate: on the ward’spromissory property
signedto and on a contract in thebythepayable guardian; writing

services, reason thefor the ward’s existsguardian why guardian,—no
action foralone, so,and the should sue. This thebeing.notguardian

on an verbal made with theservices, expressthe ward’s contract
Crabbin,in v. &can be maintained his name. Stewartguardian,

;280,Munf. for and on the the ward andwas assault ofbattery person
llsley,v. 120 487,Blanchard Mass. was for seduction of the plain-

: theseward,tiff’s her father and she andbeingliving, unemancipated
are incases not point.

Wait, the In actionsfor defendant. ex-contractu the plaintiff
in 1 Chittymust be the the interest the contract.having legalperson

legal in consid-PI. The interest resides the from whom theparty.3.
;6 v.Woods,on Parties KennistonJ.,eration moves. Hammond in

; ;N. H. v. N. H. Chamber-Batchelder,29 508 Warren 15 129Ham,
,B.249; 433;lain v. Ins. 55 N. H. Price v. & A.Co., Easton, 4

Con., ed.,Am. Guardians have authority8 55. a nakedChitty only
134; Parsons,1 Con., ed.,with an interest. Parsons 5not coupled

Amherst,J., in v. 7 Mass. 5. The had noGranbyC. plaintiff legal
in the contract declared did the con-nor beneficial interest norupon,
him. An for has themay sue,sideration move from administrator he

A thetitle to the decedent’s estate. father sue forpersonal maylegal
haschild,of a minor for are his Thethey property.wages guardian

to, in, hisno title nor interest the of ward. Thewages guardian’s
Evans,v. 346.Tenneyis the ward’s 11 N. H.possession.possession

a for orare,All the that suit the of theprecedents recovery property
or on a contract in which he is inter-ward, beneficiallyof thewages

ested, ward,ofshould be in the name the his Chandlerby guardian.
117, 21; L.;Vilett, e, B., Pr.,2 F. N. 27 H.v. Saund. case Tidd’s

; PI.Forms, statute,105 Saund. and Ev. 580. So is our providing
“ sued,that ward shall sue and be hisdefend,andevery prosecute by

St., case,4.165,Gen. c. s. There is no exceptguardian.” adjudged
statute, that awhere isauthority given by special holding guardian

maintain a suit in his own name for the ofrecovery anythingcan
his Cases arecontraryin action to ward. thelying belonging holding

; ;223Mason,5 Port. 508 McLeod v. id.Goff,Sutherland v. (Ala.)
; Tilton,Ghee,M’ & 140 v. 1Caskadden v. 7 Watts Serg. Longslreet

24; 3238; Harris, Minor,Hoare v. 11 111. Fox v. Cal.Coxe (N. J.)
Ill; 235;Bradley Dresser,10 Ch. Hutchins v.Amidon, Paigev.
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v.280; Ilsley,Blanchard76; Crabbin,v. 6 Munf.Me. Stewart26
v. Hoare v.Bradley Amidon,reasons inDecisiveMass. 487.120

are,action, that theform ofMinor, suchHarris, againstand Fox v.
inthe same timeanother atnot preventof the action wouldpendency

be a bar toin one would notward, aname the and judgmentthe of
maintained, ofward, agecomingtheaction beother. Could thethe

itof the to prosecuterightfinal would be deprivedjudgment,before
suit, not beit couldthethe die pendinghimself. Should guardianby

friend, bynor thehis nextthe minor byin the name ofprosecuted
from the former guar-no titlesuccessor, who could deriveguardian’s

and the actiondian, guardian’s representative,nor theby personal
not survive.would

thecare of personJ. of to takeAllen, It is the theduty guardian
col­income to hisward, estate, support,his theapplyof his improve

St., 165,c.debts, Gen.dues, his and his rights.his protectlect pay
andsued,be prosecuteIt is of the ward to sue ands. 8. the right

4. The relation betweenSt.,Gen. s.defend, 165,his c.by guardian.
trust, butquethat of a and cestuithe and ward is trusteeguardian

thetitle tolegalthetrust is not one which to thegives guardianthe
trusteesexecutors, andadministrators,inestate, as case ofward’s

dutiesguardian’sThedeed, will, or the court.by byappointed by
but his possessionhim ofto the the ward’spossession property,entitle

remains. Thein titlethe of the whom thepossession legalis ward
an interest.withof is naked not coupledthe a trustguardianpower

351;350,346; 343,H.v. H. 14 N.Tenney Evans, C.,11 N. S.
206, 211.1, 5; Felton, 13 Pick.Granby v. 7 Mass. Manson v.Amherst,

and therightWhen the of action depends upon possession merely,
the suit maythe guardian,of the is withpossession actuallyproperty

; v.Curtiss, 45­ Trussin the Pond v. 7 Wend.be name.guardian’s
Hunt, 1; ;6 v.Taylor, Fuquav. 368­Old, Kirby,Rand. 556­ Bacon

21 Ga.197; 508; Lucas,v.Ala. v. 5 Port. FieldGoff,Sutherland
thewithtoo, if the action is on a to beSo, performed447. contract

him name.of to byor for the moneyguardian personally, payment
;640­589; 15 Wend.Kendall,v. v.Boardman 17 Vt.Roger, Gage
;; Austin, Whart. 489­4Lamb,Mauran v. 174­ Pearce v.7 Cow.

v. 3­ 5 Ill. 325.; Ormsby,6 Munf. Baker v.Higgins,Joliffe
the has a directBut and in warddebts demands whichgenerally,

hisinterest, name of the ward bysued in thebeneficial should be
; Winslow,v.26 Winslow 7Dresser,Hutchins v. Me. 76­guardian.

Amidon,; v.; Bradley96­ 487­Ilsley,Mass. Blanchard v. 120 Mass.
;; Appeal,1 509­ Totten’s 46Case,10 235­ Johns.Paige Ch. Stratton’s

301; 38; Ghee,Carskadden v. M’Tilton,Pa. St. 1v. CoxeLongstreet
280;140; 6 Munf. Barnet v.Crabbin,Watts & v.7 StewartSerg.

24;389; v. 11 Ill. FoxCommonwealth, Harris,J.4 J. Marsh. Hoare
228; Hines v. Mul­Minor, 111; Levin, OhioHanly82 v. 5v. Cal.

2;s. Schoulerlins, ; Guardian, 55,25 Wills,Ga. 696­ 3 titleRedf. on
Dorn. Rel. 463.462,
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The ward did not the labor sued for the asperform by plaintiff the
servant, and the had no interest in theplaintiff’s plaintiff claim which

entitled him to sue it in hisupon own name.

Demurrer sustained.

J.,Clark, did not sit: the others concurred.

Joel D. Cutts v. Joel W. Cutts.

The erroneous ofbelief a guardian, his with acharged upon non-compliance
citation to settle an account when his ward became of that a subse-age,
quent ward,settlement of court,out afterwards the made itbyrepudiated

forunnecessary him to is as willappeal, such mistake entitle the guar-
dian to maintain St.,a petition for leave to underappeal 188,Gen. c. s. 7.

A settlement made ofout court is not a with thecompliance condition of a
guardian’s bond, but it be asmay received evidence aupon subsequent
accounting in court.

Filing a petition for leave to appeal is a waiver of such or issettlement, an
admission that it is not conclusive.

The general is,rule that the father, if of sufficient is bound toability, sup-
port his minor children, they have of their own.notwithstanding property

account,In the settlement of a guardian’s bemay adjusteditems without
resort ato ofcircuity litigation practically unnecessary.that is

When a guardian, fromappealing a decree him hischarging uponprobate
account,non-compliancewith a citation to settle an obtains a reduction of

the amount for which he was he to onmay subjectedbe costs thecharged,
ground that the was a ofappeal duty.of hisconsequence neglect

Petition, for leave to afrom decree of the courtappeal probate
28,made 1876,June $804.92the ofcharging with the sumplaintiff

on settlement of his account as of the defendant. Factsguardian
found aby settle,referee. The was cited to of whichplaintiff duly

notice,he had actual but to an wasaccount statedneglecting appear,
for him 19,theby 1876, settled,judge. August the the de-parties
fendant $100the for inaccepting note full satisfaction ofplaintiff’s
his claims against the as hisplaintiff and theguardian, discharging

andplaintiff his sureties from their bond the ofto judge probate.
The further facts in the of the court.appear opinion

Bowers, for the plaintiff.

Wait, for the defendant.


