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Cox C. C. 187, Com. v. Stearns, 2 Met. 848, Com. v. Libbey, 11 Met.
64, Com. v. Foster, 107 Mass. 221, State v. Kent, 22 Minn. 41, or in
any other case that we have seen, there is any statutory construction
that would not allow the question of agency in this case to be submit-
ted to the jury, the reports do not sustain it by any reasoning we can
adopt.

In former times English courts mitigated the severity of the crim-
inal code by a usurpation of legislative power. When death was the
punishment of small offences, and capital crimes were enumerated by

the hundred, judges introduced, in favor of life, a strictness of stat-

utory construction that often defeated the undoubted and plainly ex-
pressed will of parliament ; and the authority of the precedent con-
tinues to prevail when the reason of humanity, on which it was based,
has ceased to exist. Darling v. Westmoreland, 52 N. H. 401, 407,
408. In Reg. v. Prince, L. R. 1 C. C. 150, 155, BLACKBURN refers to
some of the evil consequences of the preccdent in the modern admin-
istration of justice. There is no moral pretext for continuing the
unconstitutional usurpation where the criminal code has been con-
formed to enlightened sentiments of justice by the humane action of
the law-making power. When the meaning of a penal statute is
doubtful, the accused has the benefit of the doubt; but when its mean-
ing is not doubtful, we have no more authority to exercise legislative
power, by employing a so-called rule of strict construction to except a
case out of the statute, contrary to the clearly expressed intention of
the legislature, than to change or repeal that or any other statute
without a pretence of construction. )
Judgment on the verdict.

Sraxvey, J., did not sit : the others eoncurred.

RAMSEY & o. v. FELLOWS & @.

If the assignee of a bankrupt refuses to prosecute a right of action pending
at the date of the commencement of bankruptey proceedings, a suit of the
bankrupt founded upon such right of action will not for that reason be
dismissed, but may be prosecuted by the bankrupt for his own benefit.

TrovERr, for a day-book, journal, and ledger, containing the plain-
tilfs’ accounts against sundry persons. The defendants were a deputy
sheriff and his servant. The plaintiffs claim that the books were
wrongfully attached and taken away. Since the attachment the plain-
tiffs have become bankrupts, arc now in bankraptey, and their assignee
refuses to appear or recognize the suit. The defendants moved that
the action be diswmissed.
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Carpenter (with whom was Putnam), for the defendants. No one
can be a party to a suit after his bankruptey. Collier v. Hunter,
27 Ark. T4; Bump on Bankruptey, 9th ed., 543. When a plaintiff
becomes a bankrupt pendente lite, he loses his interest in the result
of the suit, and his right to continue it further. The recovery, if
any, would be for the use of the assignee, to whom all his rights of
property pass by the assignment. The bankrapt is civiliter moriuus,
and can no longer sue either for himself or another. In the name of
the assignee alone can the suit be prosecuted. Cannon v. Wellford,
22 Gratt. 195; Lacy v. Rockett,11 Ala. 1002 ; Bump on Bankruptcy,
144, 540-544, and cases cited; U. S. Gen. St., s. 5047. Whatever
right the bankrupt had is assigned to and vests in the assignee, who
thereby becomes, for the purpose of maintaining or defending suits,
possessed, as of his own property, of the estate assigned to him. Damb-
mann v. White, 12 Bank. Reg. 4388 ; S. C., 48 Cal. 439.

The bankrupt cannot prosecute the action in his own name, although
he did not place the claim on his schedules. Planter’s Bank v. Con-
ger, 12 Smed. & M. 527. In the case of an assignment under the in-
solvent acts, by a complainant, the suit becomes so defective that the
complainant cannot proceed any further against the defendant in his
own name, if the latter raises the objection. Sedgwick v. Cleveland,
7 Paige Ch. 287. In Springer v. Vanderpool, 4 Bdw. Ch. 362, Mc-
Coun, V. Ch., says,— This suit has become defective, not abated, by
the bankruptey of the complainant. It may still be prosecuted, but not.
by, or in the name of, the complainant. The assignee in bankruptey
may go on with it.”” If the complainant in a suif in equity becomes
bankrupt pendente lite, the bill may on motion of the defendant be dis-
missed, unless the assignee interferes within a certain time. Bailey
v. Smith, 10 R. 1. 29.

Here, as the case finds, the assignee absolutely refuses to recognize
the suit, and it must therefore be dismissed.

Bingham & Mitchell and S. B. Page, for the plaintiffs.

Fosrer, J.  The plaintiffs’ right to prosecute this action is not de-
feated by the refusal of the assignee ¢to appear or recognize the suit.”
All property, rights of property, and choses in action, belonging to a
bankrupt, and not by law exempt, pass by force of the decree of
bankruptey to the assignee, by operation of law, and become vested in
him from the date of adjudication. U. S. Rev. St., 5. 5046 ; Berry v.
Gillis, 1T N. H. 9; Towle v. Rowe, 58 N. H. 894 ; Yorke v. Brown,
10 M. & W. 78. But,though the legal title passes to the assignee, he
is not bound to take possession of all the property, nor to attempt to
enforce all the bankrupt’s claims. He is required to exercise his best
judgment and discretion in the interests of the creditors, but he is not
called upon to engage in prosecutions or litigation which may seem to
be of doubtful advantage to the creditors; certainly not unless indem-
nified by them. Assignees of a bankrupt are not bound to take prop-
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erty of the bankrupt’s estate which will be a burden instead of a bene-
fit to the ereditors. It is said, ¢ Thoy are, on that subject, regarded
as being in a very different position from that of the exccutors of a
decoased testator, as the former take the property by operation of law,
while the latter claim title through their testator, and are bound to
perform his obligations to the extent of his assets.”” Robeson on
Bankrupley 822.

Where the assignee elects not to take the property or the rights of
the bankrupt and charge the estate with the burden of an uncertain lit-
igation, the property remains in the bankrupt, and the right, whatever
it is, survives in the bankrupt. Copeland v. Stephens, 1 B. & Ald.
594, 608 Fowler v. Down, 1 Bos. & Pull. 44, 47 ; Amory v. Law-
rence, 8 Clif. 528, 585, 586. In Towle v. Davenport, 57 N. H. 149,
the quaere was suggested, whether, in case the assignee refuses to
adopt and prosecute a suit in relation to property or rights which vest
in him, the bankrupt will be allowed furlher to proseccute the same;
but in Towle v. Rowe, before cited, it was determined that the as-
signee was not bound fo redeem a note and mortgage which had been
pledged by the bankrupt, nor to bring or maintain a suit thereon ; that
he would not be warranted in redeeming a pledge abt expense exceed-
ing the value of the property redeemed, nor in prosecuting suits, the
anticipated result of which would be a burden to the bankrupt estate ;
and that if the assignee does not choose to interfere, then the right
remains in or is restored to the bankrupt,—for the bankrupt has the
right against everybody but the assignee.

In the present case, the assignee refusing to appear or recognize the
suit, the plaintiffs may prosecute it for their own benefit.

Motion denied.
Bixaram, J., did not sit: the others concurred.

MansTON & @. v. STICKNEY & a.

A description of real cstate, as a dwelling-house, in a deed, may pass a house,
the buildings belonging to it, its curtilage, garden, orchard, and the close
on which it is built, with reasonable limitations according to the circum-
stances of the case.

A description of real estate is sufficient in an officer’s return if it would pass
the fitle in a deed.

A levy of an execution, when there has been an attachment to secure a
statutory lien, and a judgment in rem, is not wholly void if the debtor
owns a less interest than is set off, or if the levy includes other land than
that attached.
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