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be a of a bene-the estate which will burden insteado£erty bankrupt’s
“said, are,It onfit to the creditors. is thatThey subject, regarded

that ofas in a different from of the executors abeing positionvery
the oftestator, operation law,deceased as the former take property by
their and bound totestator,the latter claim title arethroughwhile

to of his Robeson onhis the extent assets.”perform obligations
822.Bankruptcy

Where the not to take or the ofrightselects theassignee property
lit­the and the estate with the of an uncertainburdenbankrupt charge

in thethe remains and the whateverigation, right,property bankrupt,
it in the 1 B.is, Copeland Stephens,survives v. & Ald.bankrupt.

603; ;v. 1594, Down, 44, AmoryFowler Bos. & Pull. v. Law­47­
3 Inrence, 535,Clif. v. N. H.523, Davenport, 149,536. Towle 57

whether,quaerethe was in the refusessuggested, assigneecase to
and a suit in relation to or which vestadopt prosecute property rights

him,in same;the will be allowed further to thebankrupt prosecute
cited,but in v. Rowe,Towle it thebefore was determined that as­
awas not tobound redeem note and which hadsignee beenmortgage

by ;the nor to suitpledged bankrupt, bring or maintain a thereon that
lie would not be inwarranted aredeeming at exceed­pledge expense

the redeemed,value of the nor ining property suits, theprosecuting
result estate;of which would be a toanticipated burden the bankrupt

and that if notthe doesassignee interfere,choose to then the right
remains in or is torestored the bankrupt, bankruptthe has the—for

butagainst theright everybody assignee.
case,In the present the assignee refusing recognizeto orappear the

thesuit, it forplaintiffs may their ownprosecute benefit.

Motion denied.
J., notBingham, did sit: the others concurred.

Stickney& a. &Marston a.v.

estate, as aA of realdescription deed,in adwelling-house, may apass house,
it,tobuildings belonging orchard,the its curtilage, garden, and the close

built, withon it is reasonablewhich limitations to theaccording circum-
stances of the case.

A of real estate is sufficient in andescription officer’sreturn if it would pass
the title in a deed.

execution,A of an when there has been anlevy attachment to secure a
lien, a in isrem,and notstatutory judgment voidwholly if the debtor

off,a than is set or levyowns less interest if the otherincludes land than
that attached.
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26,agreed. 1873,Facts DecemberEquity,Bill in for partition.
W. St.Stickney, Louis,sued William of Mis-severallythe plaintiffs

defendant, for and himsouri, a of the labor material furnishednephew
Lebanon,in anda School street on theto build ondwelling-house

the of the a re-caused attachment andday following property,same
writs,the viz.,of to made on each of The dwelling-turn the same be —“

defendant, street,on in inhouse erected said School Lebanonlately by
lien,the &c.county, byto secure and preserve plaintiff’s leasing,”said

of William W. a inStickney dulyThe creditors filed bank-petition
21, 1873,him, and he was a bank-Novemberagainst adjudgedruptcy

9, in as1874. The were summonedbankruptcyrupt April assignees
“55Stickney,v. N. H. and383),required (Marston judgments against

” term,on writs were rendered at Marchthe attached the theproperty
; and levied certain real estateduly uponexecutions were issued1875

bounds, acres,and about two thecontaining dwelling-housemetesby
lot;on also dwelling-house, twentythe another aboutbeingattached

first,the the side of Wm. W. Stick-from on the lot.oppositerods distant
The set-offthe two of land. was made by appraisingowned acresney

an share.and then to each undividedwhole, plaintiffhe giving

Shirley, for theDole and plaintiff.

defendant.for theSpring,

The that the land was not attachedBingham, J. defendants claim
stood; that house as described in the officer’swhich the house theon

and, estate,attached as real the at-is property, beingreturn personal
; attached,if thethat some land was entire quantityis voidtachment
not, void, also,that the is for thisand reason.levylevied wasupon

thewas the of the two acres of land atStickneyWilliam W. owner
it This asthe house attached. settles the questiontime he built upon

of aIf the owner land erectsto the being personal property.house
becomes a thethe house ofdwelling-house upon it, partpermanent

realty.
a on house and land on whichthe lien theThe statute gave plaintiffs

time, materialthem for the labor andstood, for a to secureit given
it; lien was se­and the is whether thein building inquiryfurnished

or will con­A of a dwelling-housedevisegrantcured attachment.by
it, orchard, anditsto curtilage, garden,vey buildings belongingthe

built, limitations.house is with reasonableon which thethe land
465;8 H.St., Brockway,v. N.GibsonMessuage;Gen. Glossary,

Handy, 65,v.102, 119;H. N. H.Brackett, 34 Davis 37Bean v. N.
107, ; 271; Dic.,6 110­ Bouv. L.Rayner, Messuage.v. GrayJohnson

Daniels, 2 H. it in an officer’s137,N. was held thatIn v.Howard
attached, if itwas sufficientwas thereturn, descriptionin which land

Kidder, 488,v. N. H.a In Moore 55the title in deed.would pass
a ofaffirmed,v. was and descriptionDanielsthe of Howarddoctrine

return, town,inall the defendant’s real estatein asthe land the beina
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was held sufficient. It thisappeardoes not whether dwelling-house
it, orchard, orhad to a and suchbuildings belonging curtilage, garden,

asfacts enable us to the of land that be con-quantitydetermine would
;a a doveyed by deed like and we notdescriptioncontaining attempt

to how attachment,decide much land was the butconveyed by whether
Lombard,there was v. 13any. Forbush Met. 109.

A deed of the the description that isdwelling-house, giving ingiven
inreturn,the officer’s have provedthis case would title at leastthe to

;the land on it we thinkwhich stood and that the inauthorities this
astate make it sufficient in the return,officer’s todescription make

an attachment of so much real asestate would be byconveyed the
asame in deed. land isdescription occupiedWhen and improved by
forbuildings designed a whichparticular purpose, comprehends its

beneficial use and it ispractical enjoyment, and con-aptly designated
by that theveyed describes to itlanguage purpose which is thus ap-

Rayner, supra.Johnson v.propriated.
All the land attached included inwas the iflevy, and it included

more, as is was it onvoid that ?quite probable, account When a debtor
land, off,inowns, a less interest than that which is set the interest

that he willactually owns to the creditor.pass Bank v. 2 N. H.Brooks,
148; 22;v.Kelly Burnham, 9 N. H. v. Cudworth, 15 Pick.Litchfield
23; 438;Williams,Bank v. Pick.17 Smith v. 20 N. H. 9, 16.Knight,

If it is determined that thefinally coverslevy more land than was
attached,-and that it was made mistake,orthrough accident it is not
necessarily if thevoid, even wholeincluding should be held a defect
that should be remedied. It would be made if theright plaintiffs
should quitclaim the part included. C.improperly Stone,P. Inst. v.

365;52 N. H. v. N.Kidder,Moore 58 H. 115.
It does thatnot now there will beappear any occasion for a quit-

claim, for, if the attachment didplaintiff’s not cover the entire land,
the fails as to all waslevy except what attached.

Case discharged.

Stanley, did not othersJ., sit: the concurred.

COOS.

Railway ofPaine v. The Canada.Grand Trunk

a it is notevidence;is of to bebymatter fact to be in-Negligence proved
byferred force of a legal presumption.

proof.scintilla the burdenA mere of evidence is not to sustain ofsufficient
be, case,in aeveryis may pre-Before the evidence left to the therejury,

there is noliterallythe not whetherjudge,forliminary question presiding


