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B,one tookof whoenclosureinto thefield, escapedfrom which he
St., c.under Gen.appraisedhim to becausedandestray,him as an

denied, and excepted.the defendantwasfor a nonsuitAmotion180.
horse and moneythetender ofthat thealso contendedThe defendant

but theydwelling-house,at the defendant’sbe madeonlynotmust
at all timesfor defendantin thereadinessthebymust kept plaintiffbe

for judgment.movedpartiesBothaction was decided.until the

for theLadd, plaintiff.andParsonsAldrich Sf

for theJordan, defendant.Bay,Dudley, and DrewSlmrtleff, Sf

award in favor of the plain­J. The made aClark, referee general
to the thatassumed, contrary,; nothing appearingto beand it istiff

his the de­award,to warrantfacts necessaryfound thethe referee
that to re­for causetrade,in rightfraud the the plaintiff’sfendant’s

so far ascontract, rescission theby plaintiffand an actualthescind
entered into on fraudulent rep­is one fact. Contractsofquestionthe

of anddefrauded,at the the partyare electionresentations voidable
fraud if the can re­of the bediscovery partiesrescinded onmay be

to mustseekingThe rescindpartytheir position.stored to original
restore, restore, has received underor to whateverheofferordinarily

contract; ofof the to receivewrong-doerand in the refusalthe case
it, made, is to actual restora­equivalentto restore,an offer properly

331;N. H.14 Sanborn v. Batchel­Concord Bank v. Gregg,tion.
303;426; 298,9 N.Bundy,H. v. H. Manahan v.der, LueyN.51 ­­

237; H.Moody Drown,N. H. v. 58 N. 45.Noyes, 232,52
moneyIn case the returned the he had re-seasonablythis plaintiff

house,to it hisfrom the the defendant’s withleavingceived defendant
towife, the defendant’s and notifiedand returned the horse pasture,

this,Havingthe of what he had done. done he had donedefendant
contract;him to the andall that was of rescind the defend-required

the horse when re-demanded,ant refused to deliverhaving plaintiff’s
Laws c.for the detention. of 21.1873,lies wrongfulplevin

the onplaintiff report.theJudgment for

the othersStanley, J., did not sit: concurred.

Plaisted v. Holmes.

A law,ofquestion term,once decidedat the is notlaw reconsideredin the
same case on a motion forexcept rehearing.

The title aof a chattel,vendee of in a sale void as to creditors of the vendor
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for want of a of is invalid achange possession, against mort-subsequent
of the chattel the vendor to onegage by no notice of the sale.having

A is a creditor of the and to the extent of claimmortgagee mortgagor, his
a and as such is entitled to thepurchaser, same from secretprotection

and which hetrusts, of had no as other bonaequities notice, any pur-fide
chaser.

Trover, for a horse, ante,the action 293. The evi-being reported p.
dence there wasreported introduced at the second trial.again Gray,
and his and the creditor in thatmortgagee, attaching agreed writing
the officer who attached the horse should auction,sell it andby apply
the to theproceeds payment debt,of the and balance tothemortgage
the of the debt of Inpayment the creditor. accordanceattaching

thiswith but inagreement, his official not asand ofagentcapacity,
the to theparties horse,agreement, the officer sold the and the de-
fendant it. Thebought debt,less than theproceeds being mortgage
were thepaid by officer to the mortgagee. The contendedplaintiff
that the defendant derived his title from the and had notmortgagee,
the of anright attaching creditor to contest the title. Theplaintiff’s

desired toplaintiff submit to thethe of fraudquestion allegedjury by
the indefendant sale toGray’s plaintiff.the The court ordered a
nonsuit, and the plaintiff excepted.

Fletcher ell,and Twitch for the plaintiff.

Ray, Drew Heywood,Jordan and thefor defendant.8f

Clark, J. A of lawquestion once decided at the law term is not
reconsidered in the same case a motion for aonexcept rehearing.
Bell v. Lamprey, 58 N. H. 124. The which thequestion upon plaintiff
desired to take the verdict of the was determined tojury adversely the
plaintiff upon a former trial p. and the evidence the(ante, 293), being

as at trial,same the former the was denied.request properly
The plaintiff’s title invalidbeing as to creditors wasGray’s invalid

against the defendant, who derived his title from an attachment and
sale of the ahorse creditor ofby ofGray. The the sale waslegality
not affected by the assent of the nor the thatby fact themortgagee,

soldproperty at a less thansum the amount due theupon mortgage.
If the defendant derived his title under the it wasmortgage, valid
against the A isplaintiff. mortgagee a creditor of the mortgagor (2

and,Hilliard on claim,Mort. to the extent a85), of his purchaser,
and is entitled to the same protection from all secret andequities

oftrusts, which had no notice,he as other bonaany purchaser.fide
Jones on Mort., s. 710.

Exceptions overruled.

Doe, C. J., did not sit: the others concurred.


