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that his depositdepositor,A and abetween astipulation savings-bank
the banknotbook, does relievebe to hismajT paid any one presenting

from the of reasonable care.exercisingduty

Ten CentsEquity, tbeBill in tbe of Rockinghamby assignee
Triedthe bank.court to windthe upbySavings-Bank, appointed

Norton, ofdefendant, is the widowthe court. The S.by Máry
defendant, Emma,Norton, 28,1876.B. The otherwho died May

her1869, Norton, $600 of ownis their In Mrs.daughter. having
brother, deliv-herwhich came from the estate of deceasedmoney,

bank,it saidhusband, to inered it to her himrequesting deposit
made theof Emma. Hehalf in her name and half in the name
andas home the gavedeposit brought deposit-booksrequested,

thewife,his them her trunk andthem to who locked in put key
the hein he madeanother trunk not locked. When deposit

the a of the bank:booksigned following upon

“ OF DEPOSIT.CERTIFICATE

“ 22, this in the Ten1869. RockinghamJuly Deposited day
$300, inCents has been entered awhichSavings-Bank deposit
bank, thebook issued said be withdrawnand personby may by

book, the same thereon andwho the saidmay present entering
lix. 2VOL.
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therefor to the orbank: to the charter andreceipting according
as inset forth the book of this me,deliveredby-laws deposit day

which are to amake of this contract.part
“Mary byS. Norton B. Norton.”

“the time he another similarAt same Emmasigned agreement,
B. Norton.” ninth ofNorton The article the of theby by-laws

bank, in contains theprinted every deposit-book, following:

it“As will be for the officers of the' toimpossible corporation
thethe of book of willidentify every depositor, production deposit

tobe held that the isshow the sameperson producing legally
authorized to receive the and the will not bedeposit; corporation

for loss sustained when the book of is soresponsible deposit pro-
thereon,duced and the entered unless themoney paid depositor

has notice to the treasurer that booksaid has been lost orgiven
stolen; and such so entered on such book soany produced,payment,
shall the from further fromall claimdischarge corporation any
one for the soamount paid.”

defendants,Without the of either of the Mr. Nortonknowledge
trunk,took the thefrom and them to thedeposit-books pledged

bank assame for his notes for hired himsecurity given bymoney
of the bank. The defendants thehave not assented to pledge;

it,and Emma had no of or of the theknowledge deposit, "during
•of herlife father. The defendants thedemandedhaving deposit-

books, the this bill for The courtplaintiff instructions.brought
defendants,found for the and ruled that were entitled to athey
books,fordecree the from all claim the bank asofdischarged

and thepledgee; plaintiff excepted.

for thePage, plaintiff.

I. The of the charter and contained in theprovisions by-laws
must be of thetaken as contract between thedeposit-book part

bank and the v. P.Heath N. H.46 78.Savings-Bank,depositor.
It is in Article the thatprovided 8 of the beby-laws deposit may
withdrawn the or some authorized“by depositor, by person legally

the and 9Article that “theby depositor;” provides production
of the book of will be held to show that thedeposit person pro­

the same is authorized to receive the Itducing deposit.”legally
was therefore of the contract that thepart person producing
the book was to be to thedeemed authorized receiveduly deposit.
This was also to the written contract or certificate ofagreed by

case;the as set forth in the and thisdeposit signed by depositor,
“contract further thethat be withdrawnprovided deposit may by

book,the who the said the samemayperson present entering
thereon, and to bank.” book oftherefor the Thereceipting

then, fact, a of ofbecame in certificate adeposit deposit money
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Austen,v.bearer, Millerand into the reality negotiable.payable
363; v. M. C. &218; 14 Conn. Fisherv. Bulkley,13 How. Kilgore

asCo., 423. But whether regarded nego­3 Am. Law.B. Reg.
with to theor viewed regardor as solelytiable negotiable,quasi

the it is thatand apparentbetween the bank bycontract depositor,
bearer;to the itit was andofterms thethe deposit payablevery

sold,are andbooks ofis fact that such dailya notorious deposit
mere There can be notofrom hand hand delivery. ques­bypass

the book and withdrawnN havethat Mr. orton couldtion presented
a ofThere distinction between the bookis no pledgethe deposit.
or salecollateral, of of the book.as and a collection the deposit

354; Stevens,Banks, v. 3v. 21 Wall. Blanchard Cush.Hotchkiss
Smith, 362;; v. 4 Duer v.162­ N. Y. M. Iron Works Tyson,Swift

16 1.Pet.
be said that of the contract theIt a signed by deposi-may part

were on the booktor that to be entered andwithdrawalsprovided
to was one forfor the bank. This contract thereceipted wholly

observebank,of the the bank could it or not asand itprotection
thethat bearer ofThe the book shouldpleased. by-laws provided

theentitled the and bank couldbe to receive insistlegally deposit,
But thethat he a for its of thesign protection. pledgingreceipt

in casebook the officers of the bank the the indebt-gave right,
for not toedness which it was was withdraw thesecurity paid,

indebtedness, toand it to the and enter the with-deposit apply
the it to the bankdrawal book and for asupon receipt attorney

so,for the If this was not the bank could not in thisdepositor.
the the debt forcase to the of which itdeposit payment isapply

to theeven the book hadsecurity, belonged pledgeor.though
bank or ofII. The had no notice defect in Mr.knowledge any

to ANorton’s title these books to bearer. thatpayable suspicion
title,defect of or of circumstancesthere is a thatknowledge might

in of a orexcite the mind cautious person, evensuspicion gross
time,the the title ofat will not defeat thenegligence purchaser.

faith,result can be bad whichThat only produced by implies
the burdenor and ofwilful liesknowledge ignorance, proofguilty

Banks,of title. v. 21 354;on the assailant the Hotchkiss Wall.
in thisv. 4 Ad. & Ell. 870. But caseGroodman theHarvey, bank

that thisofficers knew the husband coulddeposited money. They
own,not hisno that the washave had knowledge money deposited

names,in oras it is done fictitious the names ofvery frequently
him,tochildren. delivered the bookswife or and in lessThey

andmonths he returned with one of themthan two it inpledged
a fact wasorder to obtain loan. The notorious well known to

hand,of from hand tothem that books and the namepassdeposit
of,of to are issued is never and,the whom thought intheyparty

“of thethe thethe bookperson islanguage by-laws, producing
theauthorized to receive deposit.”legally

the books stolenIII. The whether were or embezzledquestion
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because,from the is not bearer,wife toimportant, being payable
faith,and taken the bank for a valuable consideration inby good

title,of ofwithout defect the bank can hold themknowledge any
Banks, 354;all the world. Hotchkiss v. 21 Wall. Tuckeragainst

Bank, 83; 333;N. v.v. 58 H. N. H.Paige 58 EmersonChapman,
162;Crocker, Guild,N.v. 5 H. v.Wheeler 20 Pick. 545.

Hatch,Albert B. Hatch and John for the defendants.

Norton,The was made Mrs. the of herdeposit by by agency
husband; the usualand certificates of were taken in thedeposit

and of hernames of herself Emma. The in thedaughter deposit
her,name of the latter was intended as a to and she has sincegift

donation, and ratifiedthe the of the in herdepositaccepted money
hers, therefore,name. It has been from the time it was appropri-

Bank, 597;Howard v. 40 Locke,ated to her use. Vt. v.Blasdel
238; Arden,N. H. v. 10 Johns.52 293.Grangiac

bank,of theI. The which were made of the con­by-laws part
of the authorized the officers of thedition todeposit, corporation

book,to thethe the theperson producingpay. deposit upon express
“that it will be for them to de­impossibleground identify every

;” it is this thatand such a hasupon ground onlypositor by-law
to be reasonable. The reason doesbeen held not exist when it is
the officers of the bank that theknown to who theperson presents

ratione,the true owner. Cessantebook is not cessat lex.quoque
beenit has held that such a or suchAccordingly uniformly by-law

is in thea contract as bill does not withalleged plaintiff’s dispense
on the of the officers of thecare bank. v.partordinary Appleby

17;Bank, Bank, 320;N. Y. Allen v. Sav.E. 62 W. 69 N. Y.Sav. Sul­
Inst. 56 Me. 509. The oflivan v. L. officers the bankSavings,of

that books wereknown the not themust have realpresented by
owner, both'the were womenbecause v. Sav.W.(1) depositors (Allen

;Bank, the books69 N. Y. were not for320)­ (2) presented pay­
for a thement, as loan to whobut them.security person produced

circumstances was sufficientof these to the officers ofEither put
them,The bearer in effect said tothe bank I amupon inquiry.

this to own use.to Even theabout money- myapply question,
asked;do ? notthe to so was nor was orHave orderyou right any

theof orcontract depositor presentedwritten required.
that such are oftenThe made in thedepositssuggestsplaintiff

owners,are not the trueof who and that arenames persons they
to to theunderstood bearer. But no such factbelongcommonly

case, and if it existed it could notfound in the be cited tois preju-
thisowners of There is no thatdice the true evidence themoney.

Norton;to to Mr.understood no officer of thewas belongdeposit
totestified. His make thebank has so cannot beagency deposit

to withdraw it.into anconstrued authority
of the was notII. The within the terms eitherdepositpledging
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9, tbethatTbe Art. pro­tbe or tbe contract. saysof by-law,by-law
to that thebook be held show producingduction of the will person” and that“'to thesame is authorized receive deposit;the legally ”“ theshallon the book dischargeentered producedpayment

“ so Thefor the amountfrom all further claim paid.”corporation
is,time the thatto been at the of depositcontract said have signed

thewhobe withdrawn the may presentthe by personmoney “may
totherefor thebook, the andsame thereon receiptingentering

the andare valuable to tendingbank.” These depositorprovisions
to rule oth­limits ato his and constitute reasonablesecurity, they

the No suchloose to countenanced law. paymenterwise too be by
fact, The werehas, ever made. booksor withdrawal in been

Norton; is title of the bank toMr. and that the onlybypledged
authorizesnor the contractthem. But neither the by-law any

benor would therebut the owner to the anypledge deposit,person
case comes notfor a Thisreasonable occasion such provision.

83,Bank, H. forin v. 58 N.within the Tuckerexception suggested
orton,books not Mr. N nor werethe were entrusted to they rightfully

is, who has noor in his that oneThe rule prop­possession.lawfully
538;&c.,in to 1 Con.cannot sell them another.goods,erty Chitty

the22 Nor is it within ruleCom. Bank v. Wend. 348.Kortright,
of that kindto commercial securitiesbecauseapplicable paper,

Lardner,toconstitute an the rule. v.Murrayexception general
110; Race,2 Miller Burr. rule has never beenWall. v. 1 432. This

bonds,extended further than to and on the expresscorporation
•thethat have same as commercialthey qualities negotiableground

Hacket,Co. is alsoinstruments. Mercer v. 1 Wall. 83. anMoney
161;L. R. v. but not if takenBank Pick.17exception. Plimpton,

Waite,without as v. 17 Mass. 560. AMasonright by gaming.
Vincenot,bank notis a instrument. Wittev.deposit-book negotiable

325; State,43 Cal. Stewart v. 42 Texas 242.
The distinction the rule to notesbetween promissoryapplicable

theand like taken in the when taken inand samepledge, payment,
state,is this to be a lawestablished in and is as offirmly regarded

Bean, 266; Little,v.Jenness v. 10 N. H. 11Williamsproperty.
579;66; Kent, Chase,N. H. Bank v. 15 H. 16 N.N. Fletcher v. H.­

40; Raitt, 118; Burnham,Rice 31 H.v. N. H. Doe v. N. 433.17

Dob, J. isC. There no thebetween defendants.controversy
It is to be inferred that the mother intended an absolute ofgift

name;the thein that there has beendepositedmoney daughter’s
it;no to revoke and that the has it.attempt daughter accepted

is a Locke,This v. 52Blasdel N. H. 238.gift.
The that a be withdrawn onestipulation deposit may by any

book,the does not the fromrelieve bank the ofpresenting duty
in faith and with reasonable As it does notacting care.good

mean that the bank the to amay fraudulently personpay money
book,the but notknown to be entitled to sotheproducing money,
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it does not mean that the bank is from allabsolved ofobligation
caution. isA a of a fund held the bankdepositor beneficiary by
as trustee. The trustee is for the of exercis-incorporated purpose

care the andining of Thismanagement preservation deposits.
would not be inobject care the investment of theaccomplished by

fund, and recklessness in a to apaying deposit wrongful possessor
aof book. Without a ofcontract the trusteespecial exemption,

be bound use towould to due care a loss of the fundprevent by
false of wellas as topretences authority,or.ownership guard

If,and withagainst burglary by stipulationslarceny. depositors,
an can. from theitselfsavings-bankincorporated discharge legal

of its and theresponsibility public employment 'fiduciary duties.it
to itwas created is to be that theperform, presumed stipulations

this bank were not to defeat themade thus intention withby designed
the actwhich the of Thelegislature passed incorporation. by-law

toand are be construed to the authorizedagreement according
and the Thebusiness of institution. terms of de-organic object

bearer,cannot be understood to make the books toposit payable
bills,bank without to the trustee alike deliberate andimputing

studied to to a andbeneficiariesattempt expose great unnecessary
loss,of and to them of which thedeprive importantperil security

trustee was chartered to furnish.
who understood the forms usedDepositors thoroughly, printed

the bank were warned to their books in close andby keepforcibly
careful on the ofaccount of theircustody, danger being wrongfully

other for and the bank’sbypresented persons payment, difficulty
of the In this case wasthere noidentifying depositors. difficulty

bank,identification.of The that the notwas theknowing pledgeor
books,owner of the did not tohim suchapparent require produce

of hisevidence as care demanded.authority ordinary fiduciary
courtThe found at the that the banktrial took the defendants’
in with that the title inbooks was thepledge, knowledge apparent

defendants and not in consent,the without the owners’pledgeor,
order,an orwithout of and withoutassignment, proof delivery,

evidence the'sufficient of This was a correctauthority.pledgeor’s
fact,ofconclusion and the conclusion of law is that the waspledge

183,In Donlan v. P. Inst. 127 Mass.inoperative. Savings,for
was a ofthere fraudulent the and the bankpersonation depositor,

notwas ofguilty negligence.
overruled.Exception

J.,Foster, did sit: the others concurred.not


