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Judge v. Couch.Probateof

neces-it isaccounting,bond for notan on a probateTo maintain action
toor refusala neglecta breach of the bond byaver andsary to prove

account.court towith the order of thecomply probate
in notan administratoris of on the oflegal duty partThere no breach
insolv-administered asbea claim an estate decreed toagainstpaying

of in-ent, the commissionerafter of the ofacceptance reportuntil the
for pay-courtclaim, probatethe and order of theansolvency allowing

ment.
the es-a againstTo render the of an to claimrefusal administrator pay

bond,a has beentate breach his it that the claimappearof must
asestablished a debt the estate.legal against

Debt, defendantan administrator’s bond. Tbe pleadedupon
re-first, defendantThe that theplaintiff replied,performance.

administrator, but didas anceived assets and returned inventory,
of the ofnot render an account his administration to probatejudge

Second,one from aswithin his administrator.year appointment
1870;6,that the defendant was administrator Aprilappointed

topk estate,he anthat of the and returnedpossession inventory
1870;18, administered asthat the estate was decreed to beMay

3, 1870; ofinsolvent that the commissioner insolvencyAugust
1871;17,theto that the list ofcourt Marchreported probate

him to recov-claims allowed included the claim besoughtby
suit;inered this that the his administra-defendant continued

1877, trust,14,tion his anduntil November hewhen resigned
; that was not suffi--was therefrom the estatedischarged personal

estate;to thecient claims the defendantthe and thatpay against
Third,did not for debts.license to sell estate to therealapply pay

Adams, estate,the interest,that had thein a claimplaintiff against
it,and that the was butestate sufficient to claimsall againstpay

defendant,the neveradministrator,as hadrequested,although
Fourth,the same. that the amount oftopaid personal property

$1,331.86, $10,850,and into thereal estate to the value of came
administrator;hands of the defendant as histhat upon application

insolvent;the estate was that thedecreed to be administered as
17,1871,hiscommissioner made to the Marchcourtprobatereport

$3,425.27,claims the ofto amount of the claimallowing including
interest;the in the continued toand that defendantplaintiff long

administrator,be but never caused the of the commissionerreport
beto the of foror took measuresaccepted by judge probate, any

that purpose.
To these several the defendant and thereplications rejoined;

first, second,demurred to the to the and fourthrejoindersplaintiff
third,and an issue was on the and thereplications, joined ques-

oftions law the were reserved.arising upon pleadings
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Hatch,and for theStiekney plaintiff.

Bartlett and Wiggin for the defendant.$•"Fernald,

Clajrk, J. The first as a breach ofreplication the bondassigns
that the did.administrator not render an account within a year
from his Failure to account isappointment. not a breachmerely
of a defective,bond. The is inprobate replication that it does not
aver that some were taken in the court tosteps anprobate compel

is, first,The for notremedyaccounting. accounting by obtaining
order,an account;order of the court to and untilprobate such and

it,a failure to with there is no breach of thecomply bond. Hurl­
75;v. Wheeler, 73,burt 40 N. H. Adams,Judge Probate v. 49of

150;N. Hoit, 392;H. Gookin 3v. N. H. Probate v.Judge of
5 N. H. 66.Briggs,

bad,The second is because it does not aver that thereplication
of the commissioner ofreport theinsolvency, allowing plaintiff’s

claim, had been the of and an ofaccepted by judge orderprobate,
made, administrator, assets,which thepayment had failedhaving

to with. There was no breach of on the ofcomply legal duty part
in claim,the administrator not the until after thepaying acceptance

of the and an order forreport payment.
defective,third isThe in that it does no£ aver thatreplication

Adams, interest,the claim of the in had been establishedplaintiff
in so that a refusal of the.any administrator to it wouldway, pay

of Locke,be a breach his bond. N.Probate v. 6 H. 396.Judge of
The issue on this is is-joined immaterial. The realreplication

is, asue Was there breach Couch his bond?of administrationby
The fact that Couch had not the didAdams note onpaid request
not involve a failure of or a breach of the bond.necessarily duty

the was course,If estate administered in the insolvent the failure
bond,to the note was not of itself a breach of the and thepay

haveshould stated whether the was settled asestatereplication
insolvent; or, defendant, chose,orsolvent the re-if he havemight

of a inthe fact settlement the insolvent course.joined
■ bad,The fourth is as sec-for the same thereplication reasons

ond, does not breach of the bond.allege any—it

Case discharged.

J.,Foster, not sit:'did the others concurred.


