
65June, v. BUZZELL.STATE1879."!

instructions; theandunder chargetion for the appropriatejury,
the defendant.favorable tothis wasin sufficientlyrespect

on the verdict.Judgment

others concurred.Smith, J., thedid not sit:

a.&v. EastmanDemorest

of which thebe maintained to recover the priceaction goodsNo can
represent-to thepurchase throughhas been induced fraudulentvendee

if thevendee, upon fraud,of the the ofplaintiff, discoveryations
offers to return them.seasonably

Assumpsit, the court.to recover for sold. foundFactsgoods by
defendants, themeans ofThe of the false representationsby

of which she had and subsequentlyagent, knowledgeplaintiff’s
ratified, Subse-induced to the inwere question.purchase goods

fraud,of the notified theupon discovery they seasonablyquently,
sale, re-rescinded offered tothat the contract of andtheyplaintiff

them,and afterwards theturn the togoods, subject plaintiff’skept
order.

and for theFife,Hobbs plaintiff.

Smith,and for thePitman defendants.

Stanley, rescind,J. The defendants had the to andright
effect,notified to tothe that and offered returnhaving plaintiff

nowthe no action can be themmaintained to re-goods, against
thecover price.

overruled.Exception

J.,Foster, did sit: thenot others concurred.

State v. Buzzell.

inThe refusal of the court to a once maderepeat ruling a trialdistinctly
no a new trial.is cause'for

of either which have somay mergedhe convicted of two feloniesOne
that, if werepleathe he could not he convicted ofproper interposed,
both.

LIX. 6YOL.
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When the record shows that the defendantthe'jury'found ofguilty
an accessory to murder inbeing the first degree, cannotjudgment be

orarrested reversed oh the thatground the was notdegree expressly
instated the verdict.

If athe absence of the from view taken the aby injury capi-defendant
maytal trial be cause for him a new trial undergranting some circum-

stances, it is no such whencause he had an opportunity, and declined
an beinvitation, to present.

Indictment, fact,for before the to the mur-being accessory,
H.,der of and toC. commitby thecounselling, hiring, procuring

Plea,murder. in N. C.,58 H. 257. notReported guilty. being
state,acalled as witness the evidence of the details of theby gave

murder, and of the andprevious counselling, Ahiring, procuring.
was,of his that he shot H. in thepart testimony of thepresence

defendant; and that the defendant levelled the and orderedgun,
evidence,him fire. toto The defendant this on theobjected ground

that it tended to show that he awas and did not tend toprincipal,
the crime The state’s offered,counsel said itprove wascharged.

not for the of that the defendant was anpurpose showing accessory,
but for the sole thatof C. committed the murder.purpose showing

evidence,The admittedcourt the that it was forstating competent
the and for no other. No other use was madepurpose suggested,

trial, otherwise,of it the in or' thanat as it bore theargument upon
of C.’s The defendant to the ofquestion refusal theguilt. excepted

court instruct the in the thatto a cannot bejury, charge, person
convicted as that he wasproof andaccessory present,by aiding

theThe defendant also to refusal of the courtexceptedabetting.
to instruct the that if he was a he could not be con-jury principal

anvicted as accessory.
defendant,theThe found he inand moved arrest ofjury guilty,

because the did find wasnot whether hejudgment jury accessory
to of the first or to of themurder murder second He alsodegree.

a trialmoved for new because he was' not at a of apresent part
view the Pie had antaken and declined anby jury. opportunity,
invitation, to be verdict,was rendered on thepresent. Judgment

ofand a bill was allowed.exceptions

and for the defendant.Edgerly,Copeland

General,The for the state.Attorney-

Bingham, I. toJ. The evidence show that the defend-tending
murder, C‘.,ant at the andwas was offeredpresent aiding abetting

received,and not for the of thethat defendantpurpose showing
nor thewas as a for of frompresent principal, purpose inferring

his that he had been an but aas of C.’saccessory, partpresence
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the indictment thatthe oftotending allegationproyetestimony,
C.the state to thatIt as forC. murdered H. was necessary prove

murder, defendantas to that the hadthe pre-committed prove
it; no inthere error of lawhim commit and wasincited toviously

the narrative of the transactionthe of the whole of givenadmission
of his ifto whatC. It for the part testimony,w'as jury sayby

true, false. Whilewhat if was they mightwas and any,part,any,
believe1, murder, that thethe and defendantwell that C. committed

it, doubt,him to commit wellhad hired uponthey mightpreviously
evidence, when firedwhether the was C.all the defendant present

com-the to defendant wasobjectedThe evidence which thegun.
it Its com-for for which was offered.the special purposepetent

for its for otherthat and any pur-purpose, incompetencypetency
court it was received.were declared the whenbypose, distinctly

ofNo use of it than as it bore theother was made questionupon
court,the the defend-C.’s The law once declaredbeing byguilt.

once,it to re-no to to be thanant had more repeatedright require
twice,be ten the statementit to or times. Whetherquire repeated

made, counsellaw,of once and acted upon by throughoutdistinctly
times,trial,‘the how is not ashould have been and manyrepeated,

correct, it beof If the waslaw. statement might repeat-question
ed; be because it was not re-but the cannot reversedjudgment

theno use was made of evidencewhen otherpeated, especially—
and thethan one the state’s counselthe announced bylegal by

the laid down was not errorcourt. The refusal to law oncerepeat
in law.

andWhether evidence that the defendant was present, aiding
murder, aC. in the tend to that atprove previousabetting might

crime,time in the isand another he C. to commitinstigatedplace
is no to It be im-a there now occasion consider. mightquestion

that the at the time and of theprobable instigation began place
murder, onand that met there or other business.accidentally,they

issue,II. the and not hisThe defendant formergeneralpleaded
theof a because latter would haveacquittal pleabeing principal,

Buzzell,been v. N. H. 257. thebad on demurrer. State 58 On
indictment, heformer him could not beas principal,charging

indictment,convicted, or as On tinsaccessory. charg­acquitted,
him he not be convicted or asas could acquitteding accessory,

contends, defence,his is aHe now not that acquittalprincipal.
ofbut that if he was the crime which he wasof acquit­guilty

ted, hethe of which washe could not be of crime convicted.guilty
is to the instructionIt not how he could be entitledapparent

histhis when to the evidence ofonrequested point, objection
state,thehis a had been sustainedbeing principal accepted by

court, theboth and wholethe and acted parties,byby upon
should,it thehe desired and ontrial had asproceeded, proposed

a was excludedthat the of hisquestion being principalground
theconsideration of the Under restrictions askedfrom the jury.
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him, state, court,the and confirmed the thereby adopted by by
inwas the case no evidence to which such instruction could be

applied.
If one who is be asa cannot convicted beforeprincipal accessory

.the fact in the same the reason must be that the crime offelony,
in the crime of and thebeing accessory merges being principal,

one,two crimes become as C.’s crime of assault with to killintent
murder,in his crime of offor the themerged purpose preventing

of both. Had the been convicted aspunishment defendant a prin­
indictment,on the former the would have beencipal judgment

evidence, state, him,conclusive for the and in otheragainst any
case between the same that he was a Com. v.parties, principal.
M'Pike, 181; Austin, 597;595,3 v.Cush. Com. 97 Com.v.Mass.
Evans, 25; 220;215,101 Mass. State v. v.63 Me.Lang, Reg.

410;Blakemore, 2 QueenDen. Cr. &C. v. 1 El. Bl. 501.Haughton,
If, indictment,on this the of on the formerjudgment acquittal

evidence, state,indictment is conclusive for him theand against
that he notwas ’a if it the asand is evidence for stateprincipal,

him,as mutual,well for the is isfact incontro­estoppel—if —the
established, case,in this that was not a andvertibly he principal;

it is a between these that there was nopoint adjudicated parties
crime of his in which his crime of couldbeing accessory merge;
that was because he was not a Themerger impossible principal.

could have been asquestion raised a of his aby plea guilt princi­
a of his and a to thepal, replication demurreracquittal, replication.

As bad,such a would be it is not to considerplea necessary
whether such a would be this indictmentOnreplication good.
for the defendant norwould neitherbeing accessory, plead prove
that he was not of the crime andguilty pleadingcharged, by prov­

that he was of the ofing other crime aguilty being principal.
If the does not render a and if theacquittal merger impossible,

crimes of and so that a conviction ofprincipal mergeaccessory
either is a bar to onan indictment for the other which(a point
we no case.such a is no defence in thisexpress opinion), merger
One be convicted of either of which have somay two felonies

that if bethe were he could notmerged proper plea interposed
was, fact,convicted both. Ifof defendant in both athe principal

if, law, conviction,and an onand in the of formeraccessory, plea
he could not be convicted of he been con­either crime after had

other, could,victed of the con­he on the of not beplea guilty,
victed of either he had of neither.when been convictedpreviously

Archer,State v. 465, 468;N. N. H.54 H. State v. 50Snyder,
150, 155, 159; 619; Leavitt,Emerson,State v. 53 v.N. H. State

183; 324;32 Me. Smith, Met.State v. Vt. v. 143 Com. Squire,
258, 264, 265; 185; Burke,M'Pike, 181, v.Com.v. 3 Cush. Com.

100; 61;14 53, Dean,Bakeman,v. Com.v.Com. 105 Mass.Gray
54;349, 352;109 351,Mass. State v.State Conn.v. 7Shepard,

Parmelee, 259; ;9 Conn. 46­ Barnett v.Smith,v. 57People Barb.
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Neale, 591; S. C.,325, 331;330, v. 1 & K.Ill. C.Reg.54People,
Button, 929,36; 947,&v. 11 A. E. S.)Cr. C. (N.1 Den. Reg.

139;378;Prosecutions, & 3 Inst. 2948; Russ. Hawk.Bank Ry.
31; 608;L,,C., 29, 1; Bish. Cr. s. Lewis Cr.c. s. 1 Russ. Cr. 1P.

599; Bick. Cr. Pr. 15.L.
of and mur­lie accused of the crimes arsonIf were committing

house,act a there would be ader the ofsingle firing questionby
be eitherof former conviction whether he could tried foron a plea

of the other. v.after he had been convicted State Cooper,crime
361. he of either on theJ.)1 If were acquittedGreen (N.

ithe did not set the fire and was not whenthat presentground
set, then, other,the theand indicted for pleadedwas being judg­

of theand his avermentment of acquittal, proved necessary
Ev., 36;532; Ev.,3 s.the act Gr. s. Gr.of alleged (1identity

Burr, be a whetherv. N. H. there would58 470), questionMorgan
Hethe act.he be twice in forcould put single allegedjeopardy

contend, of the criminal lawthat for allwould the purposes
conclusive,was andthe same such abetween parties judgment

in thehis a house wasthat the fact of not firingbeing principal
crime,him of andsuch a eitherestablished by judgment acquitting

If hefact on an indictment for the other.was an indisputable
case,in he could not be in the other.not such a onewas principal

on that thehe of the murder the groundBut if were acquitted
fire,not killed theto have been murdered was byallegedperson

v. 14 N.named in the indictment (Stateor was McCoy,wrongly
364, 223;366; v. 107 Mass. 1 Bennett & H. Cr.Com.H. Chesley,

Cas., ed., his of not2d would not sustainthe acquittal plea535),
Tf,for the arson. notto a indictment havingsubsequentguilty

arson,murder, for thethe he were indicted andbeen convicted of
arson,was as well as histhat the act murder pleachargedpleaded

demurrer; if, of thebe on and not been convictedbad havingwould
murder,arson, for that the acthe were indicted the and pleaded

murder, onas his would be bad de­was arson -wellas pleacharged
would hisHiere w'ouldbe no such asmurrer. merger prevent being

either of the crimes committed the act. Atconvicted of by single
case, of not of an act of anthe trial of this on the plea guilty

act,committed time and of anotherat oneaccessory place, proof
as at a timecommitted the defendant a subsequentprincipal,by

at a different would not maintain hisand plea.place,
murder,of not in termsIII. AVhefher a verdict of findingguilty

foundthe is insufficient when the record shows the degreedegree,
in this 2 of c.is a not raised case. Sectiontheby jury, question

is to a case in which264 of the General Statutes applicable only
of But if the record didthe defendant is found murder.guilty

inthe C. of murder the first degree,not show that foundjury guilty
could notit be that the theagainst accessorymight argued judgment

It the of which is abe bill partby exceptions,capital. appeal's
189, thatSt., e. s. that the was C.’sof the record (Gen. 9), charge
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crime murder in the firstwas that tbe evidence was ofdegree;
other;tbat and no and tbat no aswas raised todegree question

therefore, record,the It with tbeappears, bydegree. certainty,
that verdict ofthe tbe defendant’s included the of C.’sguilt finding

tbeof firstguilt degree.
IV. of tbeTbe defendant’s accom-invitation tonon-acceptance

tbe a of ontbe time tbe view nois forpany jury portion ground
thereversing judgment.

overruled.-Exceptions

and.Clark,Foster, Stanley, JJ., notdid sit: tbe others
concurred.

Ossipee v. Grant.

a bookWhen account is proved, and the ofaccuracy the isbook-keeper
involved, it is not error of law to allow other in theaccounts same

bebook to introduced in of his but how muchimpeachment accuracy;
time will be and theon collateral isprofitably properly spent inquiry
a of factquestion to be determined at the trial term.

A fraudulent concealment of a cause of action to ofsuspend statutethe
limitations need not be in civilproved beyondactions reasonable doubt.

Assumpsit, to Plea, issue,recover and interest.$586.78 general
1,and statute of limitations. Writ dated 1876. TbeApril plain-

tiff $500,town bad borrowed of tbe defendant which was repaid,
and, the claimed, time,as mistake a secondplaintiffs was repaid by

10, 1865, interest,March which the Tbedefendant denied.with
town,in evidence tbe books of tbe tbeplaintiffs put bykept treas-

urer, witness,and called one Gilman a testified tbat beas who
found defendant,a $500tbe ofbooks of hired tbedeficiency upon
and not cross-examination,accounted for. tbe wasdefendantUpon
not ask theto if discoveredpermitted witness be indiscrepancies
tbe treasurer’s accounts with other and tbe defendantpersons;
excepted.

Tbe claimed tbat the statute of limitations sus-plaintiffs was
because tbe defendant concealed tbepended cause offraudulently

action. Tbe defendant tbe ofto refusal tbe court toexcepted
tbat tbecbai’ge must such concealment aplaintiffs prove beyond

reasonable doubt. Verdict for the plaintiffs.

¿f- forWorcester the defendant.G-afney,

Quarles and for tbeCopeland, plaintiffs.


