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Bingham, todesired askthe defendantTlie whichJ. question
but in otherinthe accountto errors in controversy,did not relate

of the book-to the correctnesswas testItsaccounts. purpose
of theand theis accuracya book account proved,Whenkeeper.

ac-involved, otherit error of law to allowis is notbook-keeper
hisin ofto be impeachmentcounts in the same book introduced

and spentbut how much time will be properlyprofitablyaccuracy:
atof to be determinedis factthe collateral aon questioninquiry

trial term.the
denied.for instructions wasThe request properly

theon verdict.Judgment

Smith, J., sit: others concurred.did not the

a., Assignees, & a.& v. ParisHall

creditors,stockholders, withinnotin a are andDepositors savings-bank
152, ss. 1the c. and 17.St.,of G-en.meaning

liqui-of a in ofprocessAfter assignees savings-bankthe ofappointment
of debt duehis in aa cannot set offdation, deposit paymentdepositor

from him the bank.to
col-to the bank asNeither his deposit-booka the ofpledge by depositor

him, at thelateral for debt due from nor ansecurity expectation,a
increated, deposit payment,the debt that he will hisapplytime is

of the debt.the to set off the indepositor deposit paymententitles
be ap-the a that his shallby depositwith bank depositoragreementAn
bank,thein his indebtedness tonext ofquarter-day paymentplied

andmade,is thenwith the that theunderstanding applicationmade
thein of the entitlesnothing remains to be done execution agreement,

the bank.a set-off of his his debt todeposit againsttodepositor
call,made to be be set offupon may againstA withdrawnspecial deposit,

to thedebt bank.depositor’sthe

Equity. the CountyThe are of CarrollIn assigneesplaintiffs
Cents in of The defend-Five Savings-Bank, process liquidation.

the toare of and indebtedants savings-bank, severallydepositors
note, and claim the to set off theirit promissory right depositsby

notes, andof the to which the Parisin object.plaintiffspayment
their, contracted,defendants, at theother time debts weresome

sum ofto withdraw their and borrow a lessproposed deposits,
did, but, treasurer,the advice of the letthanmoney they by they

remain, needed,borrowed the whole sum theirtheir deposits gave
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it,notes for and their aspledged collateraldeposit-books security.
to their inThey expected of the notes.apply deposits payment

bank,Two before the of the one of theyears suspension Copp,
defendants, treasurer ofthe the bank torequested his depositapply
in note,of his the treasurer toand do sopayment, nextagreed quar-

but at the time of had notter-day, endorsed thesuspension deposit
note,on northe entered the transaction on the ofbooks the bank.

claims the of set-off.Copp right
Paris, convenience,for business was the treasurerpermitted by

“to theat bank a to be drawn out atkeep deposit call.”special
bank,At the time of the there remained with the ofsuspension

this a of the of a draftdeposit, portion Parisproceeds deposited by
collection,for and he claims the to set this off hisright against

debt.
“charter,The bank was established a for the ofby ena-purpose

industrious allof to invest theirbling persons descriptions spare
in a safe and manner.”earnings profitable

Section 3 of the :charter is “All of receiveddeposits money by
said andshall be used said toimproved by corporationcorporation
the best and the income or shall be themadvantage, profits by ap-

and divided the with such reasonable de-plied among depositors,
ductions as be to the unavoidablemay defraynecessary expenses

theof and the of suchcorporation, be with-principal deposits may
drawn at such times such manner asand in said shallcorporation
direct aud appoint.”

Section 13 makes to. allthe bank the laws tosubject relating
of a similar nature.corporations

The ask of theira determination andplaintiffs offiduciary duty,
the defendants’ in therights premises.

Sail, for the plaintiffs.

jHibbard, for the defendants.

Allen, J. the statutes of this state to theBy relating winding
banks,and distribution of the ofup property including savings-

“banks, it is that the of such shallprovided beproceeds property
holden,—

“ I. To the of thepay expenses assignment.
“ II. To all bills issued the bank rata.pay by pro
“III. For debts,the claims,in of allpayment equal proportion

and the bank.obligations owing by
“ IV. stockholders,The remainder to be divided the ac-among

St.,to their 152,interests.” c.cording Gen. s. 17.
The statute a construction in v.received Savings-Bank,Simpson

466, 477,N. H. it56 where was decided that ofdepositors savings-­
banks stand in the same relation to their banks as stockholders to

discount, and,banks of in case of loss or are entitledinsolvency,
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ofafter a.11of thetheir rata share deposits paymentto proonly
andof the bankof bank. the charter byliabilities theother By

thelaw, his share ofeach is entitled to profits,the depositorgeneral
share of the losses. All other claimsis bound to bear his beingand

satisfied, to share ofthe is hisfirst entitleddepositor proportionate
assets, contract, theonthere is no or impliécl, partthe and express

then, not cred-bank, more. The arethe toof pay depositors,any
law,but, of the stock-of the within theitors meaningsavings-bank,

holders, to those of creditors.whose claims are postponed
offorcharter makes the safe and investment profitThe keeping

Thethe de­the sole of the of bank.the creationpurposedeposits
entrust itdo loan butnot thepositors money deposited,personally

bank, invested,to man­the as their trustee or beto kept,agent,
out, of charter andto the theand paid according provisionsaged,

it;receive ifof the institution. If there is profit, theyby-laws
theirloss,is tothere share it the amount ofthey depos­according
203; Hunt­v. Collinsville 38 Conn.Bunnellits. Saving Society,

388, 393,v. 96 S.U. 394.Savings-Bank,ington
not each de­The is and ofbank the agentseparate independent

which thefund,but the holder of a common in allpositor, depos­
interested;itors are and since the amount which each depositor

receive, assets,a onshall on distribution of thefinal the depends
or toamount realized the bank from its debts dueinvestmentsby

it, assets,the of a the of the"claim for his share of anddepositor
it,him infor a debt to not mutual nor thebank due areagainst

and the set hissame cannot offright, depositor depositequitably
hisin of debt to the v. 43 Conn.bank. Osbornpayment Byrne,

Howard,155; ;v. v.17 Wall. 610­ Railroad 7 Wall.Sawyer Hoag,
; 488;States Eckford,416­ United v. 6 v. Mechanics &Wall. Stockton

Bank, Ct., Feb.,Laborers’ Sav. N. J. Chan. 1880.
ofThe debt thethe must the of de­payment precede payment

; for the share cannot be until thedepositor’s determinedposit pay­
ment of the debt. The share the is notin assets duedepositor’s

for,thewhen debt be demanded and sued and a notclaim duemay
Brewster,be offcannot set one 14due. v. N. H.against Varney

49; Corlis, 356; Jenness,v. 21 N. H. v. 21 N.Hardy H.Toppan
232; Emerson,v.Wheeler 45 N. claimH. 528. The of the defend­

to setants off their inseveral of their severaldeposits payment
debts is disallowed.

defendants,The claim of the but thethat for the of treas-advice
urer would have withdrawn their and notes forthey deposits given

sum,less nota does them the of set-off. The andgive right rights
interests of the bemust taken as stood the time theatparties they

No thecommenced. ofinsolvency proceedings application depos-
its in of the notes had been The of the de-made.payment pledge

books as collateral was not and theirpositors’ security payment,
that the debts not anwould the wasexpectation deposits pay ap-

„for that cannot now make theplication purpose. Equity application.
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If tbe of tbe treasurer witb two beforeagreement Copp, years
bank,tbe of the to bis in of bissuspension apply deposit payment

nextnote was witb tbe tbat tbequarter-day, understanding appli-
made,cation was and more remained to be done execu-innothing

tion of the tbe of wastbe then madeagreement, application deposit
ofin tbe note. Without such or anpayment witbunderstanding,

tbat to be asremained done a conditionunderstanding something
of the execution of tbe there was no of theagreement, application

note,in of tbe can beand there now no set-off.deposit payment
The of is be into set off of tbe notedeposit .Copp payment against
him, not,or as tbe óf tbe referredaccording understanding parties
to be onshall found evidence.

The claim of Paris to set off debtbis the balance of aagainst
“draft in Call,”the.bank as a to be drawn onplaced special deposit,

is a claim for not to oftbe charter themoney deposited according
bank, innor the course of its business. Tbe authorizedordinary
business of tbe bank was to andreceive invest tbesafely deposit­
ors’ under such reasonable as be neces­money, regulations' might

to effect tbat and it could notsary object; make a rulelawfully
to one tbat not towould all. Tbedepositorapplying equally apply

charter of tbe bank no toit receive and outgave power pay money
“ call,”on or to on tbe business of andcarry exchanging collecting

'commercial not to itsincident or connected witbpaper legitimate
business as a andbolder investor of tbe common fund of deposits;
and tbe should not be- made to unau­suffergeneral depositors by
thorized transactions of anthis kind. action cannot beOrdinarily
maintained or a on a con­by against corporation purely executory

which it nohad to make. v.tract Mt. Wash­power Downinglegal
Co., 230;Road 40 N. v.ington H. Franklin In­LewistonCompany

Porter,43; 333;stitution 68 Me. Bank v.Savings, 125 Mass.for
Bissell 258, 285;v. Railroad 22 N. Y. v.HuntingtonCompanies,

393; 251;96 U. S. s.Savings-Bank, Field Brice’s UltraCorp.,
42, 729,Vires note But when tbe has received(a). corporation

tbe orconsideration tbe benefit a itof contract whichenjoyed
but which has been tbe ofrepudiates, executed on any per­part

son, and lias no itson be recover backpaid equivalent part, may
Errol,the consideration received and Rich v. N. H.51enjoyed.

351; 295,Co. v. 54 N. H. 325. bankManufacturing TbeCanney,
“bad no to receive to ontbe draft collect and outlegal power pay

draft,call.” collected itsthe fruits were so muchHaving money,
which and tbe bank to toconscience restoreequity good required
its owner. Tbe as found tbe there. Itplaintiffs, moneyassignees,
was not there as a of tbe but it wasplaced part general deposits,

witb tbe did arisefund. It not from themingled general general
bank; and,ofbusiness tbe it bad cost tbe ifdepositors nothing,

fund,used to increase tbe common tbe benefitwould havethey
without a consideration. Tbe did not be­paying special deposit

one,come a to rulestbegeneral subject governing general deposits.
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be sub-made mustresult, a that was neverthat contractTo effect
that was inIt Parisfailed. is not claimedfor one thatstituted

when, ofwant author-and forthein special deposit,fault making
the con-failed, underorthe contract the paid depositedmoneyity,

re-Paris, it. Theto who plaintiffs, havingtract paidbelonged
draft, it to theaccount forof the mustthe balanceceived unpaid

owner, extent, tois entitledParis, that andis a creditor towho
to the bank.debt due from himthat sum theset off against

discharged.Case

J., not theStanley, did sit: others concurred.

MERRIMACK.

National Bank v. Concord.First

“ interest,hand, ata national bank for onmoneyA againsttax assessed
thethe on becauseon will not be abated courtby appealor deposit,”

“ statute, byused in the were notwords surplus capital,” employed.
the assessors.

bank,The of a national the amount requiredundivided profits beyond
fund,to intaxable, thoughlaw be as a are investedby kept surplus

governmentbonds.

toAureal from the of the tax of Concord abaterefusal assessors
1878,1,a tax to the bankassessed the in 1878. Aprilplaintiffs

$40,000had undivided to more thanprofits amounting beyond
the into same investedlaw the beingbesurplus required by kept,

bonds, of the Unitedthen on in thegovernment treasurydeposit
sur-States. The taxed the for its undivided andbankcity profits

invested, form, hand, interest,thus in on at orthisplus “Money
$730.$40,000,”on the ofsumdeposit,

Chase.;for theSargent plaintiffs.‡

I. The onstatute the taxation of theauthorizes surplus capital
interest,institutions, hand,hand of their on atbanking money—not

St., 49,ox on s.Gen. c. 5.deposit.
4’he tax in theassessedquestion, plaintiffs’ moneybeing upon
hand, interest, statute,on at on andor was unauthorizeddeposit, by

is betherefore and should abated.illegal,
rule,It is a that statues taxationauthorizinguniversally adopted,

fact,must In thebe followed. all statutesstrictly authorizing


