80 LANE ». MOORE. [Merrimack,

Uott v. Philadelphia, 756 Pa. St. 347 ; Pollock v. Louisville, 18 Bush.
221; 2 Dillon Mun. Corp., s. 976; Cooley Torts 621. With these
authorities, Aldrich v. Tripp, 11 R. 1. 141, is not in conflict. The
decision in that case was put on the ground that the injury com-
plained of resulted from the careless management of a hydrant by
the water commissioners, and not by the fire department.

Verdict set aside.

FosTeEr and BineEAM, JJ., did not sit: the others concurred.

LANE & a. v. MOORE.

A bankrupt defendant may be allowed to defend a suit when the assignee
refuses to assume the control of the defendant’s interest in it.

AssumpsiT, for materials furnished to build a livery stable. At
tachment to secure statute lien. At the return term the bank-
ruptey of the defendant was suggested, and the action continued.
At the next term it was shown that the assignee refused to appear.
The defendant thereupon moved for leave to defend the suit. The
court denied the motion, and ordered judgment in rem, to which
the defendant excepted.

Whittemore, for the plaintiffs.
A. F. L. Norris, for the defendant.

Dom, C. J. Asa bankrupt plaintiff may be allowed to maintain
a suit which his assignee refuses to prosecute or dispose of ("ZTowle
v. Davenport, 57 N. H. 149; Towle v. Rowe, 58 N. H. 894; Ram-
sey v. Fellows, 58 N. H. 607), so a bankrupt defendant may be
allowed to defend a suit when the assignee refuses to assume the
control of the defendant’s interest in it. The defendant’s attached
property, abandoned by the assignee, is still, for some purposes, the
property of the defendant. If there is an attachment not dissolved
. by the assignment, the defendant may have an interest in the suit.
Whether he has an interest which justice requires he should be
allowed to protect by contesting the suit, is a question to be deter-
mined at the trial term. A continuance of the action to await the
result of the proceedings in bankruptcy does not appear to be neces-
sary. :

Case discharged.

BixneEAM, J., did not sit: the others concurred.




