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v.Locke Hancock.

of the andhas exclusive jurisdiction adjustmentThe courtprobate
ofestablishment advancements.

Facts found a referee.Petition for partition. by

claims title and sonsThe Benjamin,plaintiff through Stephen
Sanborn, at decease the owner ofthe late who his wasof John

land, Benjaminhad to and otherthe and who conveyed Stephen
in their his estate. Thevalue share of plaintifflands exceeding

inof cannot be triedthe advancements thiscontends that question
suit.

for theSanborn and Shirley, plaintiff.

Leach, forBarnard the defendant.

Bingham, The court allJ. has of mattersprobate jurisdiction
to finalthe and distribution decedents’settlement of es­relating

tates, St., 2;170,c. c. 184,Gen. s. ss.advancements.including
10;9, 319, 327;Ash, Arms,Titus v. H.24 N. v. SmithHenry

39, 44. The must toH.) defendant the court(N. apply probate
advancements,for an and establishment of the andadjustment this

case be continued theto await result of thatmay proceeding.

Qasedischarged.
Foster, J., did not sit: the others concurred.

State v. The Railroad.Concord

In an of aindictment for not reasonablecorporation affordingrailroad
terms,and and forequal facilities, transportationaccommodations the

L., 2,merchandise, 1(53, ex-necessaryof under c. s. it is toG-. not
done,that the nor that thecharged unlawfullyacts werepressly allege

the to trans-merchandise was of the occasionhavingproperty person
it.port

Indictment, L., 163, defendantsc. s. 2. Motion theG.upon by
to quash.

for the defendants.Mugridge,

Crreene,Solicitor, Norris,F.and A. L. for the state.
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Allen, J. The indictment defendants,that thecharges oper-
a railroad Concord,from Portsmouth to onating extending the 5th

“March, 1879,of did andday refuse to afford andwilfully neglect
furnish G. S. Locke & Co. terms,reasonable and facilities,equal
and accommodationsfor the of three hundred andtransportation

railroad,ten tons of coal said then andupon there de-by wilfully
and tolaying, saidneglecting, refusing threetransport hundred

* * * * * *and ten tons of coal from Portsmouth to Concord
from that March,to the tenth of the same andday day by wilfully* * ®March,on fifththe ofrefusing, today said coaltransport

* * *from Portsmouth to Concord unless said G. S. Locke &
Co. would first the of one dollar andprepay freight seventy-five* * *coal,cents each ton of theupon which exaction was
unusual, unreasonable, and terms;inextraordinary, andunequal

March,on the tenth ofby wilfully torefusing, deliver today G. S.
Locke & the coal,Co. three hundred and ten tons of transported

Concord,the defendants to unless G.by would,S. Locke & Co.
before the of one dollar anddelivery, pay freight centsseventy-five* * *coal,a ton said such exactionupon unusual, extra-being

unreasonable, terms,and inordinary, saidunequal G. S. Locke
* * *& Co. andhaving-occasion said rail-having employed

road as common carriers to said coal fromtransport Portsmouth to
Concord.” The of the motion to thegrounds quash indictment
were, that the acts were not tocharged have beenalleged unlaw-

done; that the acts were not unlawful;offully themselves that
no offencewas and that the of thecharged; coal wasownership
not alleged.

The statute under which the indictment was found provides“that terms,all shall have reasonable and'persons facilities,equal
and accommodations for the themselves,of theirtransportation

servants,and and ofagents merchandise or otherany property,
L.,railroad owned orany 163,in this state.”upon G. c.operated

“2.s. The word which is not inusedunlawfully,” thedescribing
indictment,offence in the is not found in the statute ofdescription

the offence. When the word is not made a of the statutepart
offence,of the if used in criminaldescription the wordpleading,

law;asserts a conclusion of and if the conclusion arisesonly out of
forth,the facts set its averment is not,if itsexpress unnecessary;

omission leaves the indictment insufficient. If the of thelanguage
unlawful,indictment describes acts in themselves it adds nothing”“to their unlawfulness to were done.say Unitedthey unlawfully

Driscoll, 306;v. 305,States 1 Lowell Heard L.Cr. 92.
in indictments for statute,offences createdOrdinarily, it isby

sufficient to describe the offence in the words of the statute. State
Abbott, 434;v. 31 N. H. Blaisdell,State v. 33 N. H. 395. And

case,if is made in such it isobjection incumbent on the de-any
fendant to show that the case falls within some to theexception

Abbott,rule. State v. In casesgeneral where the literalsupra.
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casesthe offence embracesofof the statute descriptionlanguage
to thenot serveand or would identifyits spirit,not within equity

to allbe includeof, sufficient facts requiredmayacts complained
Parker, N. H.State v. 43the offence.elements ofthe necessary

273; N.44 H.Peirce, State v.83; Goulding,43 N. H.v.State
284.

thenot to affordthe defendants complain­unlawful forIt was
“ facilities,terms, and accommodationsreasonable andants equal” Railroad,v. 52of their coal.thefor transportation McDuffee

449, statute430, not uses the450. The indictment onlyN. H.
it isoffence, the actsbut it wherebyof the specifiesdescription

of five and onebeen Every delaythe law has violated.claimed
The indictmentor unlawful.be unreasonablehalf notmightdays

this, the common acceptationdescribes it as a wilful and bydelay,
intended,term, oneto mean abe taken delayof the could only

from accidentnot orfor the of and arisingmade delay,purpose
railroad,theor one intendedcause. A wilful byjustifiable delay,

to merchandiseof five and onefor a half transportdays,period
unreasonable,befor that if mightoffered unexplained,purpose,

facilities and accommoda­the reasonablenot shippersaffording
thattions, of the onand a violation statute subject.

the at a certainThe exaction of a of freight chargesprepayment
coal, to have beenrate, as a of the wascondition allegedcarrying

“unusual, unreasonable, and Thatunequal.” pre-extraordinary,
Co., others,of was notwas of Locke & and notrequiredpayment

insolvent,the were or had theunlawful. Ifnecessarily shippers
the ofor to freighthabit disposition postpone payment charges

introuble and their col-and the defendants to unusual expenseput
lection, it ofbe a reason for requiringmight good prepayment
them and not of others. And in cases the carrier law-many may

demand receives the it isbefore hepayment goods, althoughfully
not his usual It is the unreasonable and char-injuriouspractice.

of act is The rate demandedacter the that made unlawful. might
cases,be different in amount from exacted in some and notthat

L., 163,c. s.be nor unlawful. The statute 2) requir-unequal (G.
“that the be same for all and for likerates shall theing persons

connec-o£ between the same taken indescriptions points,”freight
section, totion with the be construed establish anrest of the cannot

doctrine reason-rule inconsistent with the common-law ofarbitrary
“ allable the the same forThat rates shall be per-compensation.

“sons,” terms,”and that all shall have reasonable and equalpersons
does not nor The de-mean universal sameness absolute equality.

of thefendants have been injustified complainantsmight exacting
the to a deduction whichfull and in makefreight charges, refusing

of thesometimes made to others larger quantitiesthey transporting
It iskind or in a time.same of merchandise in a lot givensingle

of car-reasonable that is the amountand freightequality required,
belot, time,in is that con-ried one or in a an element maygiven
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sidered in the reasonableness and of the rate.determining equality
457;R., 430,R. 52 v. Forsaith,v. N. H. see R. R.—andMcDuffie

H.,N.59 It is the unreasonable and discriminationpost. injurious
that is made unlawful and statute. Whether the execu­penal by
tion, of to the demandrelated for of thecomplained prepayment

demanded, both,or to sumthe or to itif was un­freight charges,
reasonable or in theinjurious discriminating against complainants,

unlawful, and,it was as ofan element the offence its unlaw­charged,
ful character was averred. The same be ofsaidsufficiently may
the of of as a condition of deliv­charge exacting carriagepayment

the coal afterering transportation.
In indictments for and for offences tolarceny, generally relating

to of theinjuries must beproperty, ownership property alleged.
P; 181; C., 25,2 2 92;P. e. 2 514;Hale Plawk. s. East P. C..C-.
Pear, 253; 207;v.Rex 1 Leach 1 Starkie Cr. Pl. 1 Bish. Cr. Pr.

582,581, 586. This is not a in which theproceeding penalty
is made to on the ofvalue the tomerchandise be trans­depend

nor one ofthe to theported, recovery damages.for complainants.
or not'Whether the owned the coal was immaterial.complainants

it,If had occasion to it must bethey tr-ansport that thepresumed
occasion was a lawful tillone the contrary appears.

Motion to denied.quash,

Stanley Bingham, JJ.,and did not sit: the others concurred.

Ingalls.State v.

crime,A not capital nor aby for more thanpunishable imprisonment
year, be inmay1 an information.charged

In the ofabsence the the solicitor ofattorney-general, maythe county
anfile information.

The information,averment of time in an indictments,as in must be of a
information,certain the ofday filingbefore time the and within the

in which by the statute of theperiod punishable.limitations offenceis

Information, afor common seller of spirituous liquor,being
solicitor,term, 1879,filed the the and al-during countyApril by

the offence to been committed “on the 17th ofleging dayhave
aforesaid,in the as well as on divers and times be-May year days

fore that and within one to the of this informa-day, filingyear prior
tion.” Motion to the information.quash

.Norris,. A. F. L. for the respondent. .


