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Greene, solicitor, for the state.

Arrexn, J. The offence charged was one for which the penalty
was not death, nor imprisonment for more than one year, and
might be charged by information. G. L., ¢. 260, ss. 1, 10; State v.
Dover, 9 N. H. 468. 1In the absence of the attorney-general, the
solicitor was the proper officer to sign and prescnt the information.
G. L., ¢. 16, s. 5. The offence charged was continuing in ifs na-
ture, and might be alleged with a continuando. 1 Bish. Cr. Pr.
892, 897; Bish. St. Of. 722; Hinson v. The State, T Mo. 244. A
day certain, within the time limited by law for the recovery of a.
penalty, and prior to the filing of the information, must be stated.
State v. Pratt, 14 N. H. 456 ; State v. Caverly, 51 N. H. 446 ; Com.
v. Doyle, 110 Mass. 108 ; State v. Davidson, 86 Tex. 325; 1 Arch.
Cr. Pl. 257; 2 Hawk. P. C., e. 25, 5. 77. The averment of time
in the information was of a day certain. If that day was prior to
the filing of the information, it was sufficient.

Case discharged.

BinairaM, J., did not sit: the others concurred.

Boyp ». WEBSTER.

A creditor, having a balance of the account of a former partnership, of
which he had been a member, against the defendant, and continuing
in his own name, with the defendant’s knowledge and consent, the
same account, may, in the absence of direction by the defendant, apply
subsequent payments and credits in satisfaction of the partnership in-
debtedness.

AssUMPSIT, for the balance of an account (reported in 58 N.
H. 336). The business of the several firms with the defendant
was by one continuous account, without rests or settlement. Ile
understood this, and did not object. When the plaintiff succeeded
to the business of Boyd, Corey, Ahl & Co., the defendant was in-
debted to that firm, and now objects that payments since made and
credits given cannot be applied to that indebtedness. A part of
the defendant’s business with Boyd, Corey & Co., of which firm
the plaintiff is the surviving partner, was receiving materials to be
manufactured and returning the goods when made. The balance
of account against the defendant was for money and notes furnished
by the latter firm in excess of what was required for manufactur-
ing the materials. The defendant claims that this cannot be recov-
ered in assumpsit.

]
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Barnard, for the defendant.
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ALLEN, J. The defendant being liable to the plaintiff for the
amount of his indebtedness to Boyd, Corey, Ahl & Co. (Boyd v.
Webster, 58 N. H. 836, 837), the plaintiff, continuing the same ac-
count in his own name and in the same business, with the knowl-
edge and without objection of the defendant, might, unless the
defendant otherwise directed, apply payments made to himself to
the satisfaction of any items of the continuous account, which in-
cluded the first partnership debt. Hilton v. Burley, 2 N. H. 196;
Morse v. Woods, 5 N. H. 801 ; Sawyer v. Tappan, 14 N. H. 352;
Caldwell v. Wentworth, id. 431; Carpenter v. Groin, 19 N. H. 482.

The balance found against the defendant being for money and
notes furnished in excess.of what was required for manufacturing
the materials, these must have been accounted for at the prices
charged in the account, and no question can be made of the plain-
tiff’s right to recover the balance of the account in assumpsit.

Exceptions overruled.

BinerAM, J., did not sit: the others concurred.

PrESCOTT, 4ddm'r, v. FARMER, Adm'z, 4p't.

In an appeal by an administrator from the allowance of a claim by the
commissioner of insolvency, no bond is required.

An administrator de bonis non is the proper person to recover a bal-
ance found ‘in a former administrator’s hands on settlement, and for
that purpose may maintain a suit on the probate bond of his prede-
cessor. )

. A claim on a probate bond may be prosecuted before a commissioner of
insolvency without first obtaining an order of the judge of probate.
On an appeal from the allowance by the commissioner of a claim on a
probate bond in the name of a claimant, he may amend the proceeding

by making the judge of probate the nominal plaintiff.

APPEAL, from the allowance of a claim by a commissioner of in-
solvency. :

The plaintiff is administrator de bonis non, with the will annexed,
of John Prescott. Goss was executor of the will. On the settle-
ment of his account in probate court, there was found in his hands




