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Barnard, for the defendant.
Butler, for the plaintiff.

ALLEN, J. The defendant being liable to the plaintiff for the
amount of his indebtedness to Boyd, Corey, Ahl & Co. (Boyd v.
Webster, 58 N. H. 836, 837), the plaintiff, continuing the same ac-
count in his own name and in the same business, with the knowl-
edge and without objection of the defendant, might, unless the
defendant otherwise directed, apply payments made to himself to
the satisfaction of any items of the continuous account, which in-
cluded the first partnership debt. Hilton v. Burley, 2 N. H. 196;
Morse v. Woods, 5 N. H. 801 ; Sawyer v. Tappan, 14 N. H. 352;
Caldwell v. Wentworth, id. 431; Carpenter v. Groin, 19 N. H. 482.

The balance found against the defendant being for money and
notes furnished in excess.of what was required for manufacturing
the materials, these must have been accounted for at the prices
charged in the account, and no question can be made of the plain-
tiff’s right to recover the balance of the account in assumpsit.

Exceptions overruled.

BinerAM, J., did not sit: the others concurred.

PrESCOTT, 4ddm'r, v. FARMER, Adm'z, 4p't.

In an appeal by an administrator from the allowance of a claim by the
commissioner of insolvency, no bond is required.

An administrator de bonis non is the proper person to recover a bal-
ance found ‘in a former administrator’s hands on settlement, and for
that purpose may maintain a suit on the probate bond of his prede-
cessor. )

. A claim on a probate bond may be prosecuted before a commissioner of
insolvency without first obtaining an order of the judge of probate.
On an appeal from the allowance by the commissioner of a claim on a
probate bond in the name of a claimant, he may amend the proceeding

by making the judge of probate the nominal plaintiff.

APPEAL, from the allowance of a claim by a commissioner of in-
solvency. :

The plaintiff is administrator de bonis non, with the will annexed,
of John Prescott. Goss was executor of the will. On the settle-
ment of his account in probate court, there was found in his hands
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a balance of $240.76, which, by the will, was bequeathed to four
residuary legatees, of which the plaintiff was one. There was no
formal decree of distribution. Goss died, not having paid the bal-
ance. His estate was insolvent, and the commissioner allowed the
claim of the residuary legatees., $240.76, upon which they received
a dividend of 124 per cent. William P. Farmer was a surety on
Goss’s probate bond. Iarmer is dead, and the defendant is his
administratrix. The plaintiff presented the bond as a claim against
Farmer’s estate. It was allowed, and this appeal is from that
allowance. The appellant has filed no bond. She objects that the
proceeding is in the name of the plaintiff, and not of the judge of
probate nor by his order, and that the plaintiff cannot maintain
the suit either in his own name or in that of the judge of probate.

The plaintiff moves for leave to amend by making the judge of
probate the nominal plaintiff.

Grould, for the plaintiff.
Cross ¢ Burnham, for the defendant.

ArrEN, J. The appellant, being an administratrix, was not re-
quired to file a bond on taking the appeal. Gen. St., ¢. 181, ss.
3, 4.

The plaintiff, as administrator de bonis non of Prescott’s estate,
was Goss’s official successor in the trust, and entitled to receive
whatever remained of the estate in his hands on the settlement of
his account, and, in default of payment, was the proper person to
recover the amount of Gross’s sureties by & suit on his probate bond.
Judge of Probate v. Heydock, 8 N. H. 491, 497, 498.

Generally, a decree of distribution by the judge of probate, or
an acknowledgment of the claim by the executor or administrator,
is necessary to the maintenance of a suit on a probate bond for a
legacy or distributive shave. Judge of Probate v. Briggs, 5 N. I
68; Judge of Probate v. Adams, 49 N. H. 150, 164; Adams v.
Adams, 16 Vt. 228; 2 Redf. Wills 82, 83, and notes. The execu-
tor, Goss, took mno appeal from the settlement of his account, in
which the balance was found against him. That balance was made
the basis of a claim against his estate, which was allowed by the
commissioner, and a dividend upon it was paid in accordance with
a decrec of the probate court. This was a sufficient decree of dis-
tribution, and the payment, without appeal, a sufficient recognition
and acknowledgment of the claim by the representative of Goss’s
estate. .

A suit on a probate bond should be in the name of the judge of
probate, after an order by him permitting it. Gen. St., e. 187, ss.
4, 5,6. The suit was instituted before the commissioner of insolv-
ency, and if any order for its prosecution had been necessary, the
acceptance by the judge of probate of the commissioner’s report,
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which included the allowance of this claim, was all that was neces-
sary. The law compelled the plaintiff to present his claim for
allowance, or suffer the consequence of a legal bar (Gen. St., ¢. 181,
8. 16); and the statute requiring a formal order for leave to bring
a suit, and a bond to be filed by the creditor, cannot be held to
apply to a case of this kind.

By statute, the creditor in insolvent appeals, in case of accident
or mistake, may amend his declaration, or supply its entire omis- -
sion by filing one. Gen. St., ¢. 181, s. 17. The judge of probate,
being a party to the bond to prevent a failure of justice, the amend-
ment making him nominal plaintiff should be allowed. Belknap
v. Clark, 58 N. H. 150 ; Judge of Probate v. Jackson, 58 N. H.
458 ; Laws of 1879, ¢. 7.

. . Case discharged.

Bivemawm, J., did not sit: the others concurred.

MARrSTON v. THE MASSACHUSETTS 'LIFE INSURANCE
COMPANY.

The declaration of the agent of a life insurance company, having notice
of the death of the assured, that the policy was forfeited by a failure
to pay the premium when due, and making no objection to the want
of formal notice and proof of death, is evidence of a waiver of the pro-
vision in the policy requiring due notice and proof of death within a
given time. . .

The occasional payments of premiums and notes given for premiums,
after due, and consequent renewals of the policy by the company, are
not a waiver, as to preminms subsequently due, of the stipulation in
the policy making a failure to pay any premium or premium note
when dus a condition of forfeiture of the policy. '

‘When the annual premium is paid partly in cash and partly by a note
payable before the end of the year, and a receipt renewing the policy
for a year is given, the policy is forfeited when the note is due, on a
failure to pay it at that time.

TUnder the non-forfeiture law of Massachusetts (Gen. Sts. of Mass., c.
186), providing for extending life insurance policies (otherwise forfeit-

. ed for non-payment of a premjum) by the net value of the policy as a
single premium, all unpaid notes given for annual premiums, including
those for the part of the year subsequent to the forfeiture, are deducted
in determining the net value of the policy.

ASSUMPSIT, on a life insurance policy. The defence was want




