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claim,which included the allowance of this was all that was neces-
The law the to his claim forpresentsary. compelled plaintiff

allowance, St., 181,or suffer the of a bar e.consequence (Gen.legal
;s. and the statute a formal16) order for leave torequiring bring

suit, creditor,aa and bond to be filed the tocannot be heldby
to a case of this kind.apply
statute, the creditor in insolvent in case of accidentBy appeals,

mistake, declaration,or amend his or its entire omis­may supply
181,St.,sion one. Gen. s. 17. Thec. ofby filing judge probate,

a to the bond to a failure of thebeing amend­party prevent justice,
ment him nominal should be allowed.making plaintiff Belknap

Clark, 150; Jackson,v. 58 N. H. Probate v. N.58 H.Judge of
458; 1879,of c.Laws 7.

Case discharged.

Bingham, J., did sit:not the others concurred.

Marston v. The Life InsuranceMassachusetts
Company.

declaration of the lifeThe of aagent insurance company, having notice
assured,theof death of the that the was apolicy forfeited failureby

the when andpay premium due,to making no theobjection to want
death,formal ofof notice and proof is evidence of a waiver theof pro-

in the policyvision due notice and arequiring proof of death within
time.given

ofThe occasional andpayments premiums notes forgiven premiums,
due,after and renewals of theconsequent policy by the arecompany,
waiver,a to due,not as inpremiums of thesubsequently stipulation

makingthe a topolicy pay anyfailure notepremium premiumor
awhen due condition of offorfeiture the policy.

theWhen annual ispremium paid in apartly bycash and notepartly
before the end of the apayable year, and thereceipt renewing policy

a isyearfor thegiven, is forfeited apolicy due,when the note is on
failure to it atpaj' that time.

Under the lawnon-forfeiture of (Gen. Mass.,Massachusetts Sts. c.of
186), forproviding life insuranceextending forfeit-policies (otherwise

for non-paymented of a theby net value apremium) of the aspolicy
single allpremium, notes for annualunpaid given includingpremiums,
those for the yearof thepart to thesubsequent forfeiture, are deducted
in the net thedetermining value of policy.

Assumpsit, on a life insurance The wantdefence waspolicy.
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death, not inand' that the wasofand policyof due notice proof
of the assured.at the deathforce

20,for her benefit Marchwas insuredhusbandThe plaintiff’s
advance, thirdin oneto be1866, annual premium paidfor an

note, and one third a demanda six-monthscash, byone third by
made, theand wasnoteswere given, policynote. Cash payments

20,1869.March Sometimesto andrenewed up includingannually
due, and at theafter becamenot until theythe notes were paid

made,therenewal of wasdate, the last annualwhen policylatter
note, a note was fornote and demand giventhe six-monthsbesides

21, 1872,Marston diedof old notes. Jánuarythe balanceunpaid
20,since Marchas renewalbeen premiumspaidnothing having

1869, No formal notice or ofnotes then proofnor the given.upon
the in Newofmade. The company Hampshiredeath was agent

death,of her husband’sinformed thewas plaintiffseasonably by
ofthestated that the had by non-payment pre-and expiredpolicy

due, to the form or want of noticemade nomiums and objection
for inof death. Theand provided payment ninetypolicyproof

death, the ofof and law Massachu-after due notice anddays proof
made, notice and ofsetts, where the contract was required proof

to after the decease. Thedeath the within ninety dayscompany
referee,to of the that thethe require-defendants findingexcepted

been waived theof of death had com-ment notice and proof by
pany.

it andin the that would cease determineIt was stipulated policy
the or note for aa failure to any given premium,by pay premium,

due, theand that no of would be re-when premiums paidpart
on the void. the non-forfeiture lawturned policy’s becoming By

Massachusetts, case,this itof to is thatapplicable provided policies
isof insurance shall be valued at the time when the' duepremium

and, from thisand after value indebtednessunpaid, deducting any
assured,to the or notes held the theby company againstcompany,

befour fifths of the remainder shall a for thepremium extending
the time it offrom non-payment premium.policy lapsed by

If, claim, 20,theas the defendants Septemberpolicy lapsed
1869, due,the the note and thefailure to then wholeby pay
amount of the notes for that should beyear’s premiumgiven
deducted indebtedness in the net value of itas thefinding policy,

to death ofwas not extended the so found thesingle premiumby
claims,If,the as the did notassured. the plaintiff policy lapse
20, 1870, if oftill the end of the March or that thepartyear,

for the half of the de-notes last was notgiven year’s premium
the itducted in the net value of was extendeddetermining policy,

assured, indeath of the and then force. Eachthe wasbeyond
claimed judgment.party

Norris,A. F. L. for the plaintiff.

for the defendants.Mugridge,
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Allen, defendants,J. The fact that the after information of
death,the made noassured’s to the form' or ofwantobjection

death, atnotice and of the same time that theproof claiming
ofwas forfeited notes atnon-payment premiumpolicy by maturity,

induce the to believe that no other more formalmight plaintiff
notice and were and to abstainrequired, from the no-proof giving

contract,tice and the and was evidence fromproof required by
which of ina waiver the the and the Ikwprovision policy requiring
due notice and within a time be found. Theproof given might

defendants,formade the benefit of the was onerequirement, being
waive,which and ofthe a waiver wasthey might finding upon

Co.,sufficient evidence. Goodwin v. Ins. N. Y.73 480.Life
The that the ceaseshould and determine on aagreement policy

a orfailure to a note for a was onepay premium, given premium,
which could be a contractavoided new the condi­only by omitting
tion, or a waiver theof condition. at theby Non-payment day
involved absolute forfeiture. New York Insurance CompanyLife

a., 24,v. Statham 93 S. 31.U. The renewal of the policy by&
ofthe an annual was not a contractnewpremiumpayment chang­

or the of the Itterms was aning waiving policy. acknowledgment
of the of the annual theto terms of thereceipt premium according

left itsand conditions Howellv. Knickerbockerunimpaired.policy,
Co., 217; Co.,Ins. 19 Abb. Pr. Patch v. Phoenix Ins. 44Rep.Life

481; Co.,Vt. Robert v. Ins.New 1 Dis.England 355.(O.)Life
The at different times the ofdefendantsreception by premiums,

due,,and of on notes for after weregiven premiums,payments they
and time,the renewals of the at the same was-­.consequent policy
evidence from which waiver of thea condition of forfeiture for

Buthave been found. no waiver has beennon-payment might
found; said, law, stated,it as ofand cannot be matter on the facts
that ofthere was a waiver the condition. The favor which the
defendants the and thepremiumgranted by receiving renewing

one to at the ofafter failure could notpolicy, pay day stipulated,
itself them abind to waive forfeiture that attachedsubsequent by

v.reason of another failure. Knickerbocker Ins.Thompson Life
Co., 1876;Ct., Ala., 370;Cir. Dist. 3 T.U. S. So. Am. L. Rep.

French, 321;2Mutual Ins. Co. v. Cin. C. RoehnerSup. Rep.Benefit
Co.,v. 4 512.Knickerbocker Ins. DalyLife

of the of thereason semi-annual note dueBy non-payment Sep­
20, 1869, determined,tember the then ceased and unless thepolicy

Mass.,law of Massachusetts St. of c. extended(Gen. it186)
forthat The law the extension ofbeyond period. provides policies

forfeited for of The semi-annual note wasnon-payment premium.
for of annual Ita the was not received ingiven part premium.

the unless that wasof or understoodpayment premium, agreed by
Hill,the and no such v.Foster 36 N­parties, agreement appears.

Co.,526;H. v. Ins.Pitt Berkshire 100 Mass. 500. Practi­Life
thethe of note for a theofcally, non-payment given part premium
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extent, andthe that theof to non-thewas premiumnon-payment
lawforfeiture applies.

must be fromthe this law theof dateThe extension policy by
20, 1869, and the exten-forfeiture forof non-payment, September

thethe death of assured,orfall short of extendwill beyondsion
lastthe the half ofas of notes thetheaccording part representing

net valueis not deducted from the ofis or thepremiumyear’s
the netthe of forfeiture inat time determining single pre-policy

offor themium the extension policy.
theto be deducted was represented byThe indebtedness unpaid

advance,were in andThe no-notes. payable yearlypremiums
to be returned reason of forfeiturewere the-by duringpremiums

havethe of which the beenfor whole premium might paid.year,
and,on thevalue of theThe depended premiums paid,policy

the be lost forfeiture forinsurance might bythough non-payment,
amountvalue of the was diminished an to thethe by equalpolicy

of thesum notes unpaid.
480,Co., N. it wasIn Goodwin v. Mass. Ins. 73 Y. decidedLife

whenthe was forfeited the failure to duethat theby paypolicy
half of at the middle ofa thelast premium, payable year,year’s

the of bebut that the should not treated as.partunpaid premium
netto be deducted in the value of theindebtedness determining

as a for extension. No note had been forgivenpolicy premium
thethe ofunpaid part premium.

Co., 500,Pitt Mass.In v. Berkshire Mutual Ins. 100 theLife
for the of the annualnote was inpart premium payableunpaid
instalments. The forfeited for ofthree policy being non-payment

due, note,first when thethe instalments amount of the whole in-
due,the two instalments not was deducted including determining

net the is inthe value of This case affirmed v.Bigelowpolicy.
Assoc.,123State Mutual Assurance Mass. 113.Life

The construction the court toMassachusetts the non-given by
enacted in isforfeiture law that state The wasadopted. policy

assured,forcenot in at the death of the and on the referee’s report,
must bethere

theJudgmentfor defendants.

Stanley, Bingham, Smith, Clark, JJ., notand did thesit:
others concurred.

Sawyer.v.Dearborn

of is a consideration for a promise.The release an attachment good
thea is when debtor isguarantor unnecessary principalto insolv-Notice

is absolute.; undertakingent also when the


