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extent, andthe that theof to non-thewas premiumnon-payment
lawforfeiture applies.

must be fromthe this law theof dateThe extension policy by
20, 1869, and the exten-forfeiture forof non-payment, September

thethe death of assured,orfall short of extendwill beyondsion
lastthe the half ofas of notes thetheaccording part representing

net valueis not deducted from the ofis or thepremiumyear’s
the netthe of forfeiture inat time determining single pre-policy

offor themium the extension policy.
theto be deducted was represented byThe indebtedness unpaid

advance,were in andThe no-notes. payable yearlypremiums
to be returned reason of forfeiturewere the-by duringpremiums

havethe of which the beenfor whole premium might paid.year,
and,on thevalue of theThe depended premiums paid,policy

the be lost forfeiture forinsurance might bythough non-payment,
amountvalue of the was diminished an to thethe by equalpolicy

of thesum notes unpaid.
480,Co., N. it wasIn Goodwin v. Mass. Ins. 73 Y. decidedLife

whenthe was forfeited the failure to duethat theby paypolicy
half of at the middle ofa thelast premium, payable year,year’s

the of bebut that the should not treated as.partunpaid premium
netto be deducted in the value of theindebtedness determining

as a for extension. No note had been forgivenpolicy premium
thethe ofunpaid part premium.

Co., 500,Pitt Mass.In v. Berkshire Mutual Ins. 100 theLife
for the of the annualnote was inpart premium payableunpaid
instalments. The forfeited for ofthree policy being non-payment

due, note,first when thethe instalments amount of the whole in-
due,the two instalments not was deducted including determining

net the is inthe value of This case affirmed v.Bigelowpolicy.
Assoc.,123State Mutual Assurance Mass. 113.Life

The construction the court toMassachusetts the non-given by
enacted in isforfeiture law that state The wasadopted. policy

assured,forcenot in at the death of the and on the referee’s report,
must bethere

theJudgmentfor defendants.

Stanley, Bingham, Smith, Clark, JJ., notand did thesit:
others concurred.

Sawyer.v.Dearborn

of is a consideration for a promise.The release an attachment good
thea is when debtor isguarantor unnecessary principalto insolv-Notice

is absolute.; undertakingent also when the
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business,Evidence from a of a of as tocorporationservant facts its com-
is,municated to him another servant of the a suitby incorporation,

between third and inadmissible.parties, hearsay,

Assumpsit, the toof the defendant theupon promise indemnify
loss from anthe release of attachment.against Factsplaintiff

afound referee.by
7, 1876,October the claima Emer-oneplaintiff againsthaving

son, attached intrustee thehis hands of theby process wages
Concord Railroad. Emerson was then on the line ofemployed

R.,the M. & N. W. R. which was the Rail-Concordoperated by
16,1876,road. October thewrote to plaintiffSawyer representing

that Emerson was in of his a rule ofdanger losing place through 'suits;the road to trustee he hadthat arelating large family
“added,forhim Ifdependent and will theupon support; you sign

enclosed release the will beI toresponsible youattachment],[of
that shall not lose such release.” Theyou anything by plaintiff
executed the release as inand considerationrequested, Sawyer,
thereof, letter,wrote across the of and deliv-face his andsigned

“toered the this herein describedplaintiff, agreement: Received
release, 21, 1876,and become EmersonOctoberresponsible.”
filed a in and obtained dis-hispetition bankruptcy, subsequently’charge.

W., R.,cashier of the C. R. that the amount oftestified wages
due Emerson of the the trustee wasat the date service of process
$58.46; ;was roadthat his time another of thekept by employé
that a statement of the time' so was returned the time-kept by

W.,to the from the sowho made informationkeeper up pay-roll
furnished; he had no other of the amount dueand that knowledge

evidenceto Emerson. To this the defendant excepted.
state,The to so far as he hadwitness was personalpermitted

and in what the M. & N. R. R.whom manner W.knowledge, by
stated, other that the on thatwas and things,operated, among help

R.,road him as cashier C. R. and withwere of thepaid by
alsothe To this evidence the defendantof that road.money

excepted.
wasThe that the attachment of Emerson’sreferee found wages

not shown was not such and attachmentto be and a valid legal
con-that the release of the same the would aby plaintiff support
thesideration to become tofor promise responsibleSawyer’s

debt;Emerson’s that was withoutplantiff-for guarantySawyer’s
consideration; wasthat no demand or notice ever made byand

sumthe defendant the of thethe forplaintiff paymentupon
claimed, before suit was brought.

Both formovedparties judgment.

for theLittle,andOsgood W. plaintiff.

forMugridge, the defendant.
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to the debt ofnot undertakeSmith, did payThe defendantJ.
shoidd notDearborn, that thebut plaintiffpromisedtoEmerson

there were no fundshis Ifattachment.releasinglose anything by
Railroad, then thetheof Concord plaintiffin the handsattached

to be released.release, no fundsfor there werethelost nothing by
was indebtedis, the Concord RailroadwhetherthenThe question

thewas the of C.is, Emerson inEmerson, employthat whetherto
finds that theThe referee& N. W. R. R.or the M.R. R. of
this we under­consideration.was without Bydefendant’s guaranty

attached, theno funds becausethat there werehim to meanstand
hethat woulddefendant’s wasundertakingeffect of the paylegal

attachment;from and ifshould releasesum the plaintiffwhatever
attached, consid­the release would afunds supportthere were any

Holmes, 2Wallace v. N.to amount of such funds.theeration
Thom,19;N v. 28111; 5 H.Pickering, HaynesHackett v.H.

386; 485,Gilman, 43 H. H. 492. The refereev.N. H. Robinson­
found, terms, the of the M.in that Emerson was inhas not employ

was no or validR. But his that there legal& W. R. finding,N.
can be no otherof Emerson’sattachment wages, put upon ground

in the service of that road. Thea that he was prin­than finding
was,the referee whether Emersonbeforecipal question litigated

orof the Concord the North Weare road. Thewas in the service
road,he the latterthat wasdefendant contended employed by

isthat he so in conflictthe wasand referee’s finding employed
; isthe has for it found that the Northwith facts he reported

Concord,the and that the areroad is paidWeare operated by help
road itsthe cashier of the and withConcord money. Uponby

cashier, W.,evidence thethis branch of the case the of was limited
knew,to he and there could no to itswhat be exceptionpersonally

admissibility.
the due atBut of W. as to the amount Emerson thetestimony

time of attachment derived from his knowl-the was not personal
but of thefrom information furnished a co-servant rail-edge, by
and,road, In ainadmissible. suit orwasbeing only hearsay, by

the the evidence be admissible on behalfagainst corporation, might
the from itsof other as an admission authorizedparty coming

But in suit the isa between third evidence hear-agent. parties
say.

absolute,anthe of the defendantWhether wasundertaking
tocontract or a collateral weunqualified undertaking,indemnify,

notneed for the of demand and notice wasinquire, necessity
obviated the of 26Emerson. Beebe v. N.insolvency Dudley,by

249; 204;Wendell,H. v. 36 H. Putney,Batchelder N. March v.
56 N. H. 34.

There must be a the thatofrehearing upon question damages,
is, so,Emerson,whether the Concord Railroad owed and if how
much, at the time of the attachment. If it shall thatbe proved

lix. 8VOL.
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him,the road was indebted to the will be entitled toplaintiff
for the sum so found.judgment

Case discharged.

Bingham, J., did not sit: the others concurred.

Redding Dodge.v.

Amendments are not allowed when will be doneinjustice thereby.

Trespass, for the forcible and of thetaking carrying away
cattle. Facts found a referee.byplaintiff’s

was, of,The defendant at the time of the andtaking complained
been,hassince sheriff of Merrimack and one Kenrickcounty,

his Kenrick alsowas was of the ofdeputy. sheriff Bel-deputy
Kenrick, at S. incounty. attachedknap Belknap thecounty,

D.,cattle a writ one in Merri-upon against returnableplaintiff’s
mack which is the of. thecounty, On sametaking complained

Kenrick drove the to F.cattle in Merrimack and fiveday county,
same,sold oflater the as a the defendant, thedays deputy upon

examiners,of madecertificate and return of his thedoings upon
The declaration the defendantwrit. with the forciblecharges
and theof cattle in in thetaking plaintiff’s S.carrying away
of The moved to amend thecounty Belknap. plaintiff by alleging
&c., to been in thehave done F. in oftaking, Merrimack.county

theBolfe, for plaintiff.

Sanborn,JE.B. S. and for theMugridge, defendant.Shirley,

Smith, Kenrick was as theJ. not of the defend-acting deputy
he attached and thewhen removed Ifant cattle. heplaintiff’s

in into Merrimackacted whichremoving propertyillegally county
attach in andhe the samelawfully Belknap county, sellingmight

of inthe certificate examiners Merrimackupon county, point—a
we no wewhich think it bewould in-expressupon opinion, yet—

to enable the the amendment toequitable plaintiff by proposed
with this suit.the defendant the factsharass Upon reported,

not the allowance of thedoes amendment.require proposedjustice
109; Davis,19 N. Balterv. H. v. 22 H.N. 27.Mugridge,Wendell

Case discharged.

Bingham, J., not sit:did the others concurred.


